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CASES 
ARGUED AND DETERMINED IN THE 


SUPREME COURT OF THE STATE OF GRORGIA, 


AT SAVANNAH, JANUARY TERM, 1858. 


Present—JOSEPH H. LUMPKIN, 
CHARLES J. McDONALD, } Judges. 
HENRY L. BENNING, 


* 
CuarLes GANAHL, surviving partner, plaintiff in error, vs. 
James Suore, defendant in error. 


[1.] Where the judgment of the Court below is not excepted to generally, but 
upon grounds which are speciiied, the bill of exceptions cannot be amended 
so as to include other grounds, upon the hearing of the cause. 


j2.] Books of accounts in all occupations which require books to be kept, are 
admissible in evidence, to prove the usual subjects of book charges in such 
business. 


(3.] The tendency of the judieial as well as the Legislative mind is to widen in- 
stead of to restrict the rules for the admissibility of evidence. 


Complaint on account, in Chatham Superior Court. De- 
cision by Judge Fremine, January Term, 1857, on applica- 
tion for certiorari. 


This case was heard by Judge Fiemrne upon the follow- 
ing statement of facts: | 

This was a statutory action of account, brought in the City 
Court of Savannah, against Charles Ganahl, as surviving 
partner of Philo H. Wildman, by James Shore, for the wa- 
ges of himselfand wife as employees at the hospital of Wild- 
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Ganahl vs. Shore. 








—— 


man & Ganahl, from February 3d, 1853, to June Ist, 1854. 
The plaintiff proved by the answers of the defendant to in- 
terrogatories under the statutes to compel discoveries at com- 
mon law, that the defendant was the surviving partner of 
Wildman; that the plaintiff and his wife were in the employ 
of Wildman & Ganahl from the 3d of February, 1853, to the 
15th of May, 1854, in the capacity of stewards of a hospital ; 
that he was to receive therefor twenty dollars per month for 
the first part of the time, then twenty-five, and towards the 
end of the term thirty-five dollars, and also board and lodg- 
ing, for the services of himself and wife. 

The defendant proved by A. A. Smets, that he had had 
dealings with Wildman & Ganahl, as proprietors of the hos- 
pital, and found their charges correct. The books of account 
of Wildman & Ganahl were then offered in evidence, after 
the suppletory oath of the defendant. Towhich plaintiff ob- 
jected, and the Court sustained the objection. The defend- 
ant then introduced the evidence of Dr. Cullen, taken by 
commission, who proved that he resided as resident surgeon 
and as a student in the hospital, under Drs. Wildman & 
Ganahl, from March, 1853, to about March, 1854; that he 
recognized the book of accounts, that it contained the ac- 
counts of the hospital of Wildman & Ganahl, and the char- 
ges against the patients and others; that he had been an eye- 
witness to business transactions between Wildman and Shore; 
had seen Wildman pay Shore wages for himself and wife, 
had heard Shore ask Wildman for wages, Wildman would 
then open this book of accounts, make out a check, hand it 
to Shore, and then proceed to charge it on Shore’s account ; 
that this was done repeatedly; that the account of Shore was 
on page 17 of the book. He recognized the book from his 
knowledge of Dr. Wildman’s hand-writing, and from having 
seen him write on that page frequently; that the entries in 
Shore’s account were all in Wildman’s hand-writing, with 
the exception of one dated December, 22d, 1853, and another 
dated January 12th, 1854; that he had seen Wildman give 





SAVANNAH, JANUARY TERM, 1858. 19 


~~ Ganahl vs. Shore. 











Shore checks on the bank; Shore gave no receipts; that the 
book was accessible to Shore, and witness had seen Shore 
examining it, and that Shore was steward of the hospital. 

To the cross interrogatories he testified that he recognized 
the book of accounts from its containing his own hand-wri- 
ting ; that on the 3d of March, 1853, he saw Wildman pay 
plaintiff wages by giving him the check to the amount set 
forth in the account, that is $20; that he had seen Wildman 
pay Shore at other times, but did not remember the dates or 
amounts; that he recognized Shore’s account in the book from 
the fact that Shore’s name appears in the account by the par- 
ticular item of March 3d, 1853, and by other entries which 
he remembered generally. The defendant then moved to in- 
troduce page 17, (a copy of which is annexed,) of the book 
of accounts, as evidence of admissions of Shore, to which 
plaintiff objected, and the Court sustained the objection ; 
whereupon defendant excepted, and after verdict found 
against him, filed his exceptions as follows: 

ist. Because the Court refused to admit the books of Wild- 
man & Ganahl as evidence before the jury. 

2d. Because it refused to admit the Dr. and Cr. account 
between plaintiff and defendant, as surviving partner of Wild- 
man & Ganahl, kept by P. H. Wildman, and sustained by 
aliunde testimony. 

3d. That the Court erred in charging the jury that when 
the plaintiff had proved the employment, the amount of wa- 
ges to be given, and the time of service, they must believe 
that no payment had been made, in default of defendant’s 
producing a receipt, and that the jury must only give credit 
for the payment actually proved, and for the balance they 
must find a verdict for the plaintiff. 

4th. Because the jury found contrary to law and evidence, 


Upon said exceptions and upon petition, the writ of certio- 
rari was issued and the case brought from the City Court, 
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before his Honor Judge Fiemine of the Superior Court, who, 
after argument, affirmed the judgment of the City Court. 

And counsel for defendant excepts to said decision and 
says: 

ist. That the Judge erred in deciding that the book of ac- 
counts of Wildman & Ganahl was not admissible in evi- 
dence. 

2d. The Judge erred in deciding that the account of Shore 
in said book was not admissible in evidence. 


Jos, Ganaut & S, P. Hamitron, for plaintiff in error. 
Warp, Owen, & Jones, for defendant in error. 


The following is a copy of Shore’s account as extracted 
from the book of accounts of Wildman & Ganahl, viz: 


MR. SHORE, Dr. Cr. 
1853. 
Feb. By 1 mos, wages self and wife, 
- Paid wife check, $10 
. To cash paid self, 10 
Mar. 3 By 1 mos. wages self and wife, 
« « To check for wages self and wife, 


Apr. 3 By wages self and wife, 
“ To cash for wages self and wife, 


3d inst., 
May 3. By wages self, wife and little girl, 
“ 3 To cash for wages to 3d May, 
June 3 By wages self, wife and little girl 
to date, 
To cash in full to 3d inst., 35 00 





$120 00 
To cash to wile for wages, $6 00 
Cash for wages, 10 00 
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20 00 
to wife 10 00 

“ oe “ 10 00 - 

paid May & Co., for harness, 10 

for wages, 100 00 
io 45 00 
to Mrs, Shore, 10 00 
to Shore, 10 00 


Cash for wages to Shore, 50 
For shrouding and washing Mrs. 
Wilson, 
To cash paid per order per Cord, 
To order saddle, &c., 
To cash paid Mrs. Shore, 
To paying Mrs. S,’s bill dry 
goods at Prendergast’s, for 
1853, 36 
To paying Mrs, S.’s bill at Pren- 
dergast’s to date, 59 30 
To cash paid self for wages, 00 
To cash paid Minis’ bill furni- 
ture, 50 
To cash paid Collins, ewer ang 
basin, 00 
Aug. 5 To cash paid wife, 20 00 


This case being called for trial, counsel for plaintiff in er- 
ror moved to amend his bill of exceptions, by inserting an 
additional exception or ground of exception to the judgment 
of the Superior Court, to-wit: because the verdict was con- 
trary to law and the evidence, which motion the Court re- 
fused. 





SUPREME COURT OF GEORGIA. 





Ganahl vs. Shore. 








By the Court.—Lumrxin, J. delivering the opinion. 


This case originated in the City Court of Savannah and 
came before the Superior Court upon a writ of certiorari, 
Upon the hearing, his Honor, Judge Fiesmine, affirmed the 
judgment of the City Court with costs; and to reverse this 
decision, this writ of error is prosecuted. — 

It is proposed to amend the bill of exceptions by inserting 
other grounds than the two originally taken. Had the plain- 
tiff in error excepted generally to the decision of Judge FLem- 
ING, affirming the judgment of the City Court, he would be 
entitled to be heard upon all the grounds taken in the certio- 
rari. But he did not except to the whole judgment, but ex- 
cepts specially to the decision upon two grounds only, name- 
ly: that the Court erred, 1st. in holding that the book of ac- 
counts of Wildman & Ganahl was not admissible in evidence 
before the jury; and 2dly, in ruling that the account of 
Shore in said book was not admissible as evidence. The de- 
fendant in error had a right to suppose that the argument in 
this Court would be restricted to the two errors specified. To 
let in other grounds now, would be to take the defendant by 
surprise, and thereby deprive him of the benefit secured by 
the IXth section of the Act of 1856. That section declares 
that it shall not be necessary to make any assignment of er- 
rors, as heretofore practiced in the Supreme Court, but that 
in lieu thereof, the case shall be heard upon the errors as set 
forth in the bill of exceptions, “which shall be plainly and 
distinctly therein set forth.” The bili of exceptions as origi- 
nally drawn in this case, is in strict conformity with the Act. 
To allow the amendment would be to make the Act void and 
of none effect. And a surprise in this Courtis the more det- 
rimental because no continuance can be allowed on that ac- 
count. The defendant, we repeat, had a right to conclude 
that the plaintiff, by excepting to two of the four grounds on- 
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ly, was satisfied himself, that the judgment of the Superior 
Court was right upon the other two. 

So much upon the proposition to amend. 

Ought the books of Wildman & Ganahl to have been ad- 
mitted in evidence before the jury ? 

By the Act of 1843, Cobb 275, the books of all persons in 
the practice of any regular craft, are allowed to go to the ju- 
ry, in proof of open accounts. If the practice of the Courts 
is evidence of what the law is, such was the law in this 
State before the passage of this Act. And we think Judge 
FLemine put too limited a construction upon this statute. 
The word craft,as used in the Act, was confined by his 
Honor to some “ manual occupation ; some mechanic art in 
which the person practicing 1t may acquire and exhibit dex- 
terity and skill.” It means this, to be sure, but why so limit 
the Act? 

On the contrary, we hold that any occupation which makes 
it necessary for books to be kept as the record of its transac- 
tions—the monuments of its daily business, as factories, 
foundaries, forges, gass-works, banks, factorage, no matter 
what, if books are required, ex necessitate rei, to be kept, 
these books are to be let in under the law. And if it be in- 
quired for what purpose and to what extent? We say, for 
the same purpose and to the same extent that a.merchant or 
shop-keeper’s books are received in evidence. And that is 
to prove those matters, which appertain to the ordinary busi- 
ness of the concern, which require to be charged, and which 
in fact constitute its res geste. 

But it is argued that this rule, broad as it is, does not let 
in money items, And perhaps, in candor, it must be yielded 
that the decisions in this and other States, especially in times 
past, rather sustain this doctrine. No such‘exception, how- 
ever, seems to be established in England. No reported case 
from that country, is cited by Judge Fiemrne in his opinion, 
or by counsel in the argument before this Court. In the na- 
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ture of things, no such principle can be maintained. It would 
virtually repeal the Act of 1843. ' 

The business of banking is confined almost entirely to 
money items. So of the books of factors and commission 
merchants. So of brokers, Large pecuniary advances are 
made by commission houses to planters, in anticipation of 
crops. The customer sends an order for a thousand dollars. 
It is forwarded and charged to the planter’s account. True, 
the factor has the written order, but the cash advanced de- 
pends upon the evidence of his books, 

Whatever doctrine may have obtained formerly upon this 
subject, the world is too much in a whirl, there is too much 
to be done in the twenty-four hours now, to allow of the par- 
ticularity and consequent delay in the obtainment of receipts, 
&c., which might at one pericd have prevailed without pre- 
judice. Corporations, the law says, can only act through their 
corporate seal. Inforce this doctrine now, and all monied 
corporations, at least, would be abolished. They draw and 
endorse bills, and perform through their cashier, or other of- 
ficial agents, all their functions, the same as individuals. 

Take the case of a grocery merchant, in one of our towns. 
His customer gives him a verbal order to buy him a thous- 
and pounds of fodder, or ten barrels of corn. It is done, ané 
the money paid out for the produce, and charged to the cus- 
tomer’s account. When this practice is universal over the 
State, are the books no evidence of these money items! He 
that so affirms, is a half century behind the age in which he 
lives. And to get up with it, he must forget the things that 
are behind and press forward, for it will never stop or come 
back to him. As soon try to roll back the sun in its daily 
journey from west to east. 

After all, the evidence of books rests upon the character 
and credit of the keeper of them. Lay the foundation for 
their introduction, which was done in this case; that is, 
prove by those who have had dealings with them, that they 
keep correct books, and there is little mischief to be appre- 
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hended. The credit system of the world, upon which the 
_ Tapidly developing commerce and civilization of the world, 
so materially depends, I say this as contradistinguished 
from the cash system, rests mainly upon the foundation to 
which I have just referred. Policy, then, to say nothing of 
any higher motive, will prompt men to deal honestly. For 
otherwise they cannot deal at all. They destroy their own 
credit, which in ninety-nine cases out of a hundred, consti- 
tutes their whole capital. 

For myself, while [ am no transcendentalist, or believerin 
the perfectability of fallen, depraved human nature, still I 
must think, that this world has been sadly Jibelled—much 
more sinned against than sinning. There is still much left 
that is Honest and that may be trusted. At any rate, let this 
and all other proof go to the jury for what it is worth. 

The book of Wildman & Ganahl was at all times accessi- 
ble to Shore. He was seen examining it. He never made 
any objections to its correctness. Dr. Cullen testifies that he 
- had been an eye-witness to business transactions between 
Wildman and Shore; had seen Wildman pay Shore wages 
for himself and wife; had heard Shore ask Wildman for 
wages; Wildman would then open his Book of accounts, 
make out a check, hand it to Shore, and then proceed to 
charge it on Shore’s account; that this was done repeatedly; 
that he had seen Wildman give Shore checks on the bank 3 
Shore gave no receipt; that on the third of March, 1853, he 
saw Wildman pay plaintiff wages by giving him a check for 
the amount charged in the account of Shore of that date, 
that is $20; that he had seen Wildman pay Shore at other 
times, but witness did not remember the dates or amounts. 

We ask is all this not proof sufficient to let in the books? 
Does it not amount to an acknowledgment by Shore of their 
correctness? It is said that he was dependent upon his em- 
ployers for his bread, and hence the motive for his silence. 
What! to read in the book the proof of his employers’ villainy, 
that they were manufacturing false charges against him, and 
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to remain for some fifteen months or more in their service! 
Preposterous! Though not more so than the fact that these 
false charges were made and the book left exposed to the in- 
spection of the party defrauded! Besides it not only appears 
from the evidence of Dr. Cullen, that the book was the best, 
but in truth, the on/y evidence in the possession of the parties 
of the payments made to Shore. 

Again, where did Mr. Shore get the items for making out 
his account for wages, which he pleaded as a set-off, and 
which corresponds so precisely with the credits entered upon 
these rejected books of the plaintiffs? He got them from that 
very book, and no where else! The book was very reliable 
tocharge Wildman & Ganahl, but not Mr.Shore! And that 
is not all. In transcribing his account to charge the plain- 
tiffs, he is careful to allow no credit, with one small exception, 
except suchas could be abundaatly established by aliunde 
testimony! Tell me not of technical rules of evidence! 
They have excluded the light of day from the jury box long 
enough. Not only open wide doors and windows, but un- 
roof the temnles of justice, that all the rays of truth may beam 
brilliantly upon those who are set for the administration of 
the law. Right to the noble, martyred dead, as well as just 
rebuke to the living, alike demand it in this case! 

Judgment reversed. 





Bennine J., concurring. 
McDona np, J. dissenting. 


This cause comes before this Court on two assignments 
of error. 

“Ist. That the Court erred in deciding thatthe book of ac- 
eountsof Wildman & Ganahl was not admissible in evidence 
before the jury. 

2d. That the Judge erred in deciding the account of 
Shore, in said book, was not admissible as evidence. 
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The members of this Court agree in sustaining the first as- 
signment of error, and reversing the judgment of the Court 
below, on that ground. 

By the Act of 1843, (Cobb 275,) physicians ate allowed 
to sue for and recover judgment in the several Courts of law, 
in this State,on open accounts, in their favor, upon the pro- 
duction and proof of their books of account, in the same 
manner and on the same terms as is authorized by existing 
laws, in cases where tradesmen and merchants are parties 
plaintiffs in said Courts. Physicians may maintain private 
hospitals for their own convenience, and the benefit of their 
patients, and may keep books of account, not only of profes- 
sional services rendered their patients, but also of proper and 
legitimate charges against their employees engaged in wait- 
ing on patients, and supporting the establishment. 

I cannot concur in the judgment, however, so far as it ad- 
mits, as a principle, the right of the physician to prove, by 
entries on his books, made by himself,although sustained by 
‘ the usual proof that he keeps fair and correct books, that he 
has paid to his employees or others, the amount of his in- 
debtment to them. 

I know of no rule which admits the books of tradesmen 
or merchants for any such purpose. In my judgment, the 
books are no evidence of such payment, no matter by whom 
kept, except in the single instance where the creditor keeps 
ihe books and makes the entries. Ifthe party make the 
entry himself, it amounts to nothing more than his declara- 
tion that he has paid his debt. Ifa clerk or third person 
make the entry, it is only hearsay evidence. If the credi- 
tor himself make the entry, it is an admission that he has 
been paid the amount he has entered against himself. It is 
implied by the Act of 1843, that the books of merchants and 
tradesmen might be admitted to prove open accounts in their 
favor, under laws existing at that time. 

There was no statute law under which they could be ad- 
mitted. Itis by no means established that the books, of 
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themselves, were evidence at common law. Sir William 
Blackstone says, that the penners of the statute 7/h Jac. 1 
ch. 12, which confines this species of proof (by the books,) 
to such transactions as happened within one year before the 
action brought, seem to have imagined that the books, of 
themselves, were evidenceat common law. Thesame learn- 
ed author declares, that books of account or shop books, are 
not allowed, of themselves to be given in evidence for the 
owner; but a servant who made theentry may have recourse 
to them to refresh his memory; and if such servant be dead, 
and his hand be proved, the book may be read in evidence; 
for as tradesmen are often under a necessity of giving a cred- 
it withont a note or writing, this is, therefore, when accom 

panied with such other collateral proofs of fairness and reg- 
ularity, the best evidence that can be produced. He remarks, 
further, that this dangerous species of evidence is not car- 
ried so far in England as abroad. 3 Bil. Com. 368 

In Lord Raymond, 745, itis said, a man’s book of ac- 
counts is no evidence for him, though it may be against him, 
for it cannot be better evidence than his own testimony, 
which is inadmissible. 

The Act of the Legislature of 1811, in relation to Justice’s 
Courts, declares, that neither the plaintiff nor defendant shall 
be permitted to prove his or her account, by his or her own 
oath, without first making oath in writing, that he or she 
has no other evidence whereby to establish the same, that is 


in his or her power to procure. Codd, 642. 
Again, the Act of 1842 declares, that neither of the parties 


shall be allowed to prove their accounts by their own oath, 
in any sum over thirty dollars. Codd, 653. 

Neither merchant nor tradesman can prove his own ac- 
count in any sum over thirty dollars, and yet, it seems, that 
his mere entries in books kept by himself, a certainly much 
inferior grade of evidence, has been admitted to establish his 
accounts toan unlimited amount. The practice, in this re- 
gard, by our Superior Courts, and as affirmed by this Court, 
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certainly finds no warrant for it in our statutes, or the Eng- 
lish common law. The decisions of the Courts of other 
States are no authority here. If thequestion were before this 
Court for the first time, in regard to the admission of mer- 
chants’ and tradesmen’s books as evidence, I should be 
strongly disposed to sustain the rule of evidence in the Eng- 
lish Courts, as I understand it, to-wit: that where the entries 
are made by the plaintiff himself, they are inadmissible; 
when made by a servant, orclerk, they then might be used 
as memoranda only, to refresh his memory asto the sale and 
delivery of goods; and if he be dead, or if, for any cause, his 
testimony could not be obtained, that the next best evidence 
should be produced, proof of his hand-writing, and collateral 
proof of the fairness and regularity of the books. 

I consider that question, however, as settled by the case of 
Taylor vs. Tucker, 1 Kelly, 231. The Court held, in that. 
case, that the books of a party kept by himself, and, in that 
instance much less, an account kept on a loose piece of pa- 
per, by the party himself, with the additional proof that the 
party kept correct accounts, and that that was the only ae- 

‘count kept by him, was suflicient evidence to entitle the par- 
ty to recover anaccount for lumber sold and delivered. The 
Court there considered it a rule, ea necessitate, to accommo- 
date small dealers who are unable to keep clerks. | 

Long before the establishment of this Court, the Judges of 
the Superior Courts adopted the same rule. A case of the’ 
sort decided in 1831, twelve years before the Act. of 1843, 
Martin vs. the adm’r of Fyffe, is reported in Dudley, 16. 
The Judge before whom that cause was tried, remarks, that 
merchants’ and shop-keeper’s books are, by constant. prac- 
tice, received as evidence to prove the sale and. delivery of 
goods, when it is shown that the books offered are of original 
entry, are in his hand-writing, that he keeps fair books, had 
had dealings withthe person charged, and that he kept no 
clerk, : 

The learned Judge who pronounced that judgment said 
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further, that the rule was an exception our Courts had found 
it necessary to make, for the cause of truth and justice, and 
for the relief of those amongst us whose business obliges them 
to extend credit, but who cannot afford to keep clerks. He 
repeats, that the testimony is only admitted in any case, as 
matter of necessity, arising from the want of better. Per- 
haps the Legislature regarded the constant practice of the 
Courts, referred to here, as evidence of the law in regard to 
merchants’ and tradesmen’s books of account, on the footing 
of which, by the Act of 1843, it placed the books of physi- 
cians. Butthe Courts then held, that toadmit them, under 
the circumstances stated, was a departure from the rules of 
evidence, and that it was arule adopted from the necessity 
of the case. The exception was made in favor of small deal- 
ers unable to keep a clerk, and who were obliged to extend a 
credit to their customers. The books in such cases were re- 
ceived as evidence of the sale and delivery of goods, and not 
of money loaned, or of debts paid, nor of advances in money. 
There can be no necessity for a rule of that sort. Ifa mer- 
chant has money to lend and he does it, he should take a 
note; if he owes a debt and pays the whole or a part of it, he 
should take a receipt; if a factor advances money for his 
consigner or other person, he should have an order, and evi- 
dence that he has remitted-or applied it according to the or- 
der, which is always easily attainable. I think that the de- 
cisions of the Courts have gone quite far enough, in permit- 
ting a plaintiff to give his books, which are nothing more 
than hearsay, of his own fabrication, in evidence to prove 
the sale and delivery of goods. I cannot sanction a princi- 
ple, which will allow a party to discharge a debt, ad libitum, 
by a mere entry on his book that he has paid it; orto make 
another his debtor for cash loaned to any amount, by such 
entry. I know of no rule of law or evidence that permits it. 
The book ofthe plaintiff was offered in this case to prove 
payments, and I think it was not admissible for that purpose. 


oa 
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But, it is said that the book was open t to the examination 
of the defendant, and he was seen to examine it. He was 
steward, and it was no part of his business to keep the books 
He had no power to correct erroneous entries, The witness — 
does not testify that the defendant examined his own account 
as charged in the book,nor does he testify that the defendant’s 
attention was called by the plaintiff to his account, or that 
the plaintiff was present when he was looking into the book. 

To make the book evidence of the defendant’s admission 
ofthe account charged therein against him, it should have 
appeared, either that his attention was called to the account 
therein by the plaintiff, that he examined and admitted it, 
or at.least did not object to it; or that he had access to the 
book, and had authority to correct erroneous charges against 
him, that he saw them and did not currect them; or that he 
examined his account deliberately, and made no objection 
thereto when he saw the plaintiff. 

There is no evidence in the record that the defendant did 
not object to the account when he sawthe plaintiff. I think 
that the decision ofthe presiding Judge in the Court below, 
who reviewed the decision of the Judge of the City Court, 
was clearly according to law on this branch of the case, and 
that his judgment thereon should_be affirmed. 








Roseat Wise, plaintiff in error, vs. Tae Stare or Gzoreia, 
defendant in error. 


{1.] To entitle a party, who has been convicted of an offence, to a new trial on 
the ground tbat the bill of indictment was defective, he must have excepted 
to the indictment, at the time and in the manner prescribed in the statute, and) 
the Court must have overruled the exception. 
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[2.] A verdict finding the prisoner guilty on a charge of larceny from the house, 
is not contrary to evidence when it is proved that the harness was left, ia 
‘ the evening, in a house, is missing the next day, is found in possession of the 
accused shortly afierwards, who does not account how he became possessed 
of it. 
{3.] The discovery of new and material evidence, after conviction, which wes 
uknown to the party at his trial, and which he could not have known or pro- 
duced by the use of any sort of diligence, is a good ground for a new trial. 


Indictment, for larceny from house. Tried before Judge 
Fiemine, at May Term, 1857. 


Robert Wise was indicted for stealing a set of harness be- 
longing to Frederick A. Tupper, from the stable of Stephens 
& Elliston, in the city of Savannah. 


Upon the trial, the following testimony was introduced.on 
the part of the State: 


Thomas F. Stephens, testified, “that he boarded Mr. Tup- 
per’s horse at his stable, his harness was also left with him. 
The stable was kept by him and Jacob Elliston, as Copart- 
ners, under the name of Stephens & Elliston. Every even- 
ing, before he left the stable, he always went around to see 
that every thing was right. Mr. Tupper came in between 
seven and eight o’clock, on the evening of the third of last 
July, and left his horse and harness. The next morning he 
came for his horse and harness, and on looking for the har- 
ness, he found it was gone. The harness was there the even- 
ing before. One of his boys told him the harness was gone, 
and on going and looking for it he found it was ‘so, It was 
a buggy harness, and worth about forty dollars. Told this 
boy not to say anything about it. On next Sunday I told my 
son to go around and see if he could see anything of it. He 
was gone about twenty minutes, when he came back and 
said he had seen part of the harness. He asked him where 
it was; he told me, and going there I found it on a roan 
horse, formerly belonging to him, which the prisoner was 
driving in a funeral. precession. He took Mr. Russell and’ 
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went after him, and had him arrested, and carried him to the 
guard house. He asked prisoner, at the guard house, where 
the balance of the harness was; he said, he did not know, 
that he had got the harness which he had, from his (wit- 
ness’s) boy, Lloyd. Prisoner had traces, bridle, hames and 
collar. The collar had a peculiar mark on it, which enabled 
him to indentify it. Prisoner said he knew nothing of the 
balance of the harness. Prisoner said that his boy Lloyd 
brought the harness to him, between nine and ten o’clock on 
the night of the third of July and lent ittohim. Boy, Lloyd, 
went out in a carriage, about five.o’clock in the evening, and 
came back a few minutes before twelve o’clock. The next 
day after he had prisoner arrested, he went to him and told 
him he wanted to get the balance of the harness, and told 
him if he would prove it on his boy Lloyd, he would not 
prosecute him. The prisoner then wrote him an order for 
the balance of the harness, while in Mr. Russel’s office. It 
was in a shop near the gas works, kept by Mr. Larkin. He 
went there and found the balance of it. This took place in 
Savannah, in the County of Chatham, in the State of Georgia. 
Harness was the property of Frederick A. Tupper.” 

On his cross examination, witness said: “ He had several 
boys in his employ. Had lost articles from his other stable. 
Did not see prisoner in the neighborhood of the stable the 
night the harness was taken. He went home and came back 
about ten o’clock and staid there uutil after 12 o’clock. He 
first saw the harness at the funeral. There were carriages 
and harness from his stable at the funeral. Boy Lloyd was 
in the habit of passing between his two stables,” 

Frederick A. Tupper testified: “That he left his horse 
and buggy at Stephens & Ellison’s stables on the 3d July 
last. He bought the harness of William H. May, and paid 
him fifty dollars for it. His harness was also at the stable. 
He was in the habit of leaving it at the stable. Was told it 
was stolen. First saw it at the barracks or a portion of it; 
saw the other portion at Mr, Larkin’s store, near the gas 

3 VOL, XXIV. 
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works, which Mr. Stephens got. He identified the harness 
as his.” 
Here the testimony closed. 


Counsel for prisoner, contended that neither of the wit- 
nesses proved that the harness was stolen at all, or that the 
prisoner ever entered the house from which said harness had 
been removed. That the confession of the prisoner, as to 
how he got possession of the harness was invoked and given 
in as part of the State’s evidence, viz: “That he had bor- 
rowed the harness from a slave named Lloyd, the property 
of Thomas F. Stephens, and that the indictment did not 
sufficiently charge the offence. is 


The jury found the prisoner guilty. Wherefore his coun- 
sel moved for a new trial on the following grounds: 

Ist. Because the verdict was contrary to law. 

2d. Because the verdict was contrary to evidence. 

3d. Because since his trial, the prisoner has discovered 
new and material evidence of which he had no knowledge 
until after his trial, and which no effort on his part could 
have procured. | 

The presiding Judge refused the motion for a new trial, 
and counsel for prisoner excepts. 


The following affidavits were filed in support of the mo- 
tion for a new trial, on the ground of subsequently discover- 
ed evidence: 


In Chatham Superior Court, 
May Term, 1857. 


Indictment : Larceny from the house. 
Rosert WIse, ) Verdict : 


THE STATE, ) 


vs. 


Motion for New Trial. 


Personally appeared, before me, William Clark, who, being 
duly sworn, deposes and says, that he was at the bar room 
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of Robert Wise, the defendant, on the night of the third of 
July, 1856, between the hours of nine and ten o’clock. That 
during the time ke was in said bar room, a negro boy slave, 
named Lloyd, the property of Thomas F. Stephens, came 
in with a harness, which he put upon the counter, and 
which, he said, he loaned to said Wise, to be used the next 
day. That the conversation, which passed between the said 
boy Lloyd and the said Wise was in reference to the loan of 
the harness, to go to a funeral. That the said Wise promis- 
ell the said slave Lloyd to return the harness as soon as he 
had used it, which was to be for a few hours the next day. 
deponent has not seen said Wise since, having left the 
State soon after, and only returned on Friday last. That 
deponent has had no opportunity to communicate with 
the said Wise, or his counsel. That since the conviction of 
the said Wise, of which the deponent has just been inform- 
ed, he made a communication of the foregoing facts to his 
friends, deponent not knowing before that he had been prose- 
cuted. 
his 
(Signed,) WM. * CLARK. 
mark. 
Sworn to, before me, this 17th June, 1857. 
(Signed,) Puttie M. Russex1, J. P 


Personally appeared before me, Arthur Walsch, who being 
duly sworn, deposes and says, that he was in the employ- 
ment of Stephens & Elliston, in July, 1856. That he was at 
their stable on the third of July of said year, and slept there 
that night, aud the harnesses were put away that evening. 
That Stephens & Elliston kept severe dogs tied at the doors, 
and that no stranger could enter the stable without those 
within being alarmed. That deponent saw the negro man 
Lloyd, that evening, in the room where the harness was. 
That said Lloyd was a negro of very bad character, and was 

‘sent away on suspicion of burning the;stable..., That depo- 
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nent is not acquainted with Robert Wise, and has only made 
the above facts known since the trial. 
his 
(Signed,) ARTHUR ~*~ WALSCH. 
mark, 
Sworn to, before me, this 20th June, 1857. 
(Signed,) Puttie M. Russett, J. P. 


Personally appeared, before me, James Larkin, who being 
duly sworn, deposes and says, that in July, 1856, he loaned 
his horse and buggy to Robert Wise, the defendant, to go to 
a funeral, That deponent’s harness was not fit for use. 
That said Wise stated that he had borrowed a harness, and 
brought it to deponent’s stuble. That the said harness pro- 
ved too large for deponent’s horse, and deponent was about 
to bore a hole in the strap connecting the crupper, so as to 
make it fit, when said Wise objected, saying it was a borrow- 
ed harness. That deponent then made use of a part of his 
wagon harness, and that portion of the harness not used, and 
brought by Wise, was left at deponent’s house. That depo- 
nent was subpenaed on the part of the State, but was not 
sworn as a witness. That deponent never communicated to 
the said Wise, or his counsel, what facts he could prove, un- 
til after his trial, when the State declined to swear him, he, 
deponent believing that his testimony would be against the 


said Wise, and in favor of the State. 
(Signed,) JAMES LARKIN. 


Sworn to, before me, this 19th June, 1857. 
(Signed,) Pumtir M. Russext, J. P. 


Personally appeared, before me, Robert Wise, the defend- 
aim, who, being duly sworn, deposes and says, that since his 
trial and conviction he has discovered three witnesses, viz : 
Wilkiam Clark, James Larkin and Arthur Walsch, whose tes- 
timony is material, and if he had known of such witnesses 
would have procured their testimony on his trial. That de- 
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ponent had no knowledge that said persons could establish 
what was sworn to by them, until after his trial. That Wil- 
liam Clark, who states he was present, at his bar-room, on 
the night of the third of July, 1856, was a non-resident, and 
has been out of the State ever since, and has returned to 
Savannah but a few days since, and that deponent had no. 
opportunity of knowing that his testimony would be materi- 
al to him, or he would have endeavored to continue his case. 
That deponent did not know of any testimony material to 
his case, which could be given by James Larkin and Arthur 
Walsch, the latter this deponent has no acquaintance with. 
That deponent, or his counsel, were not apprised of these 
witnesses until after his trial, but have been discovered since, 
and that, had he known before of the existence of such tes- 
timony, as the said witnesses have given under affidavit, he 
would have procured their attendance or have moved to post- 


pone his trial. 
(Signed) | ROBERT WISE. 


Sworn to, before me, this 18th June, 1857. 
(Signed,) LAuRENCE ConNELL, J. P. 


Levi S. D’Lyoy, for plaintiff in error. 


Sot. Gen’t, for defendant in error. 


By the Court—McDona tp, J. delivering the opinion. 


The plaintiff in error, after conviction, moved in the Court 
below, for a new trial on three grounds: 


Ist. Because the verdict was contrary to law. 

2d. Because the verdict was contrary to evidence. 

3d. Because since his trial, the prisoner has discovered 
new and material evidence, which he did not know of at the 
trial, and which no effort on his part could have procured, 

[1.] The first ground in this motion is predicated on the 
allegation that the indictment does not sufficiently charge 
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the offence of larceny from the house. No objection appears 
to have been made to thejindictment until after conviction. 
All exceptions which go merely to the form of the indictment, 
must be made before trial. Cobb 833. Penal Code, Par. 
295. If the prisoner on being arraigned, shal! demur to the 
indictment, the demurrer must be made in writing. Jb. Par. 
304. If the indictment be defective, the party is not entitled 
to a new trial, on that account, under the Act of 1854, unless 
he made his exception to it in the,time, and in manner poin- 
ted out by statute. The presiding Judge should overrule 
every exception not made in this manner; and it is only in 
cases when the exception is ¢//egally overruled, that the Act 
requires the Court to grant a new trial to the applicant. — 

But the indictment in this case is substantially and almost 
litterally in accordance with the statute. 

[2.] It is insisted that the verdict is contrary to evidence, 
and that the Court ought, on that account, to have granted 
a new trial. 

The harness had been deposited in the stable from which 
it was stolen on the third of July. On the morning of the 
fourth, it was gone, and on Sunday, a part of it was found 
in possession of the prisoner, It became his duty, then, to 
account for the possession, to repel the presumption of his 
guilt, His exculpatory statements at the time, that a part of 
it was found on him, and subsequently, were submitted to 
the jury. They were at liberty, according to the credit that 
they should think them entitled to, to give faith to them, or 
disregard them entirely. They did the latter, and were fully 
justified by his denial of all knowledge,of a part of the har- 
ness, not on the horse when he was detected, and his almost 
immediately giving an order for it, to Larkin, in whose pos- 
session it was found. 

[3.] In support of the ground, that since the trial the pris- 
oner had discovered new and material evidence, his own 
affidavit and the affidavits of William Clark, Arthur Walsch 
and James Larkin are submitted to the Court. The affidavit 
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of James Larkin is not insisted on, The evidence of Arthur 
Walsch, as set forth in his affidavit furnishes but slight evi- 
dence of the innocence of the prisoner. However strong it 
might be, or of whatever value, it is very certain that by the use 
of the least diligence, he might have informed himself of it. 
He made no inquiry, at the stable, of the owners, or employ- 
ees, to ascertain the manner that the harness was taken, or 
the difficulties and dangers a stranger would encounter, in 
entering the stable to commit a theft. 

The affidavit of William Clark, is entitled to more consid- 
eration. He states that he was in the bar-room of the pris- 
oner on the night of the 3d of July, 1856, when a negro boy 
slave named Lloyd came in with a harness, which he said 
he loaned to prisoner to be used the next day. Witness left 
the State soon after, and returned on the Friday before he 
made the affidavit. The prisoner deposes that he had no 
knowledge that the persons making these affidavits could 
establish the facts sworn to by them until after his trial; 
- and while it is apparent that, by the use of common diligence, 
he could have informed himself of the proof which could 
be made by Larkin and Walsch, it does not appear that he 
could, by the use of any sort of diligence, have known that 
Clark knew the facts deposed to by him. He does not de- 
pose that Clark was in his bar-room on the night the harness 
was carried there, but to the statement of Clark that he was 
there. It is not probable that he could remember every per- 
son who passed in and out of a place of so frequent resort 
as that where the harness was carried. We will not under- 
take to pass upon the value of Clark’s evidence to the de- 
fence of the prisoner in another trial. It is apparently mate- 
rial to it, and the prisoner does not seem to have been guilty 
of negligence in not producing it on the former trial, and on 
that ground, therefore, the judgment of the Court below is 
reversed. 

Judgment reversed. 
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Hiram Roserts, plaintiff in error, vs. Micuart Boyian, de- 
dendant in error. 


[1.] A deed of assignment for the benefit of creditors, conveying all the prop- 
erty of the debtor, and then setting forth specially, certain slaves by value 
without further saying, “all other slaves not mentioned,” or not ‘“‘remember- 
ed,” or other equivalent words, conveys only the negroes whose names are 
mentioned in the deed. 

[2.] The title of a purchaser at Sheriff’s sale, depends on the lien of the judg- 
ment onthe property which he purchased. 

[3.] A Court of Equity will sustain a purchase at Sheriff’s sale, against an 
assignee for the benefit of creditors, of the property purchased, when the 
purchaser has committed no fraud, and is without fault, and the debtor and 
creditor have had the full benefit of the proceeds of the sale, especially, when 
it does not appear that the proceeds of the sale of property assigned, was paid 
to the creditors, and there was a deficiency. 


Trover, in Chatham Superior Court. Decision on special 
verdict, by Judge FLemine, at May Term, 1857. 


This was an action of trover, brought by Hiram Roberts, 
against Michael Boylan, for the recovery of a negro woman, 
slave, named Mary. 

By consent of counsel, the jury found the following special 
verdict : 

Hiram Roberts vs Michael Boylan, Chatham Superior 
Court, January Term, 1857. 

We find that the negro woman, slave, named Mary, the 
subject matter of this suit, was by a bill of sale, duly made 
and executed by Joseph Story Fay, on the ——— day of 
———., eighteen hundred and fifty-one, conveyed to Mrs. 
—— Short, the wife of Adam Short, That on the 26th 
day of April, eighteen hundred and _ fifty-five, Adam Short 
being insolvent, made and executed a deed of conveyance to 
Hiram Roberts of all his property, for the benefit of all his 
creditors. That in the said deed of assignment,a number of 
negroes were mentioned and named. This negro woman 
was not named in the said deed of assignment. Thatall the 
negroes mentioned and named inthe said deed of assignment 
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were taken possession of by the said Hiram Roberts, and af- 
ter having been duly advertised, were publicly sold at the 
door of the Court House for the benefit of the creditors of the 
said Adam Short. That the negro woman slave, the sub- 
‘ect matter of this suit, was not taken possession of by Hiram 
Roberts, but was left in the possession of the said Adam 
Short. That some time after the execution and record of 
the assignment, judgment was obtained against Adam Short, 
on the day of , eighteen hundred and ——— 
judgment having been obtained in the City Court in favor of 

against the said Adam Short, under an execution 
founded thereon the Sheriff of the City of Savannah levied 
upon the said negro woman slave, whom he found in the 
possession of the said Adam Short. That Hiram Roberts 
was notified of the said levy, and failed to put in a claim, 
but requested the Sheriff to leave the negro woman slave in 
the possession of the said Adam Short, and that he would be 
responsible for the forthcoming of the property at the time 
and place of sale. That after the same had been duly ad- 
vertised for sale, the property was on the first Tuesday in Feb- 
ruary, eighteen hundred and fifty-six, produced at the court 
house by the said Adam Short, and was put up by the Sheriff 
at public sale. That Hiram Roberts was in the city of Savan- 
nah, and knew of the time and place of sale, but was not 
present at the sale, and gave no notice of any claim which 
he had to the said property. That Adam Short was present 
at the time and place of sale,and gave notice that the proper- 
ty was not his property, and a purchaser would buy at his 
own risk. The property being put up for sale, the said Adam 
Short bid upon the said property, and Michael Boylan be- 
ing the highest and best bidder, the said property was knock- 
ed off to him at and for the sum of four hundred and sixty 
dollars, which sum was paid by him in cash to the Sheriff, 
and by the Sheriff paid over to the executions and judgments 
against the said Adam Short, according to their legal priority. 
We find the value of the said negro woman slave to be 
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four hundred and sixty dollars, and her annual hire, seven- 
ty-two dollars. We find a demand made by the plaintiff, and 
a refusal made by the defendant. 

If, upon the foregoing state of facts, the defendant is enti- 
tled to hold the negro woman slavein a Court of Lawor ina 
Court of Equity, then we find for the defendant. 

If not, then we find for the plaintiff the sum of four hun- 
dred and sixty dollars, the value of the said negro woman 
slave, and the sum of seventy-eight dollars for the hire of the 
said negro woman slave. The sum of four hundred and 
sixty dollars to be discharged if the negro woman slave is de- 
livered to the plaintiff by the defendant within thirty days 
after the decision of the Court is filed. 

T. H. KREEGER, Foreman. 

May 12th, 1857. | 


On motion and by consent, it is ordered that the legal ques- 
tions on the above case, be argued at chambers, on five days 
notice to either party, and that judgment upon the decision 
of the Court, be entered up as of this term. 

June 22d, 1857. 


Afterwards, and after argument, his Hon. W. B. Flem- 
ing, pronounced his decision and ordered judgment to be 
entered for defendant. 

To which decision, counsel for plaintiff man on the 
following grounds: 

Ist. Because his Honor erred in deciding that the defen- 
dant was entitled to judgment. 

2d. Because his Honor erred in deciding that the assign- 
ment from Short to Roberts did not convey the title of said 
‘slave to Roberts. 

3d. Because his Honor erred in drawing inferences with 
reference to said assignment, not specified in the verdict. 

4th. Because his Honor erred in holding that legal fraud 
might be inferred by the Court from the retention of posses- 
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sion by Short after the assignment, no such fact having been 


found by the jury. 
5th. Because his Honor erred in holding, that the acts of 


Roberts with reference to the sale of said slave, and his al- 
lowance thereof were such as to preclude him from the as- 
sertion of his rights against the defendant as purchaser at 
Sheriff sale. 


Luioyp & Owens, for plaintiff in error. 


Warp, Owens & Jonzs, for defendant in error. 


By the Court—McDowaxp, J. delivering the opinion. 


[1.] The conveyance executed by Fay to Mrs. Short, vest- 
ed the title in her husband, Adam Short. Adam§Short being 
insolvent, conveyed to Hiram Roberts all his property for the 
benefit ofall his creditors. The jury do not, in their verdict, 
_ set forth the deed of assignment, but they find'’thata number 

of negroes were mentioned and named in it, and that the 
negro woman Mary, was not named among them. Thejury 
further find, that Hiram Roberts took possession of all the 
negroes mentioned and named in the said deed, and duly 
advertised and publicly sold them, at the door of the Court 
House, for the benefit of the creditors of Adam Short. He 
did not take possession of the negro woman Mary, but left 
herin the possession of the said Adam Short. The jury do 
not find that Mary was conveyed by the deed of assignment. 
They rather find in part, the contents of the deed of assign- 
ment. They do not set forth in their verdict, however, the 
names of the negroes mentioned in the deed, but content 
themselves with saying, that Mary’s name is not among 
them, which fact would certainly have appeared negatively, 
if they had given the names. We hold, therefore, that, al- 
though the deed of assignment is general, of “all his proper- 
ty,” the subsequent specification of a number of negroes by 
name in the deed, excludes from it, negroes who were not 
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named. There are no general words at the close of the 
enumeration, such as, “and all other negroes not mention- 
ed,” or “remembered,” to give operation to the deed as a 
conveyance of all that kind of property. The specificatioti 
is restrictive of the general words. The parties themselves 
so construed the instrument, for Roberts took possession of 
all the negroes named, and advertised and sold them. He 
did not claim Mary, although he had ample notice that she 
had been levied on, and he had every opportunity to claim, 
which is strong evidence, of itself, that he did not feel at 
liberty to make the necessary affidavit. 

[2.] The claim of the defendant, is through the lien of the 
judgment creditor, whose execution was levied on Mary, and 
the title not having passed out of Roberts by deed of assign- 
ment, it follows that he purchased the title of Short, the 
debtor, which, for ought that appears in the. record, was a 
good one. But the conveyance as between Short and Rob- 
erts, may have been good and valid, and yet, upon the facts 
found by the jury, the judgment lien of the creditor, may 
have attached to the property. It makes no odds that Rob- 
erts was assignee forcreditors. Such assignments are notal- 
ways exempt from fraud as to creditors, and like all other as- 
signments, their validity must be tested by the principles of 
law applicable to their circumstances. The title of the de- 
fendant, as we have said, depends on the lien of the judgment 
under which he purchased. The negro woman Mary, was 
found in possession of the defendant, Short. The conveyance, 
under which the plaintiff claims, is an absolute conveyance, 
Mary is not named in it. She was left by the assignor, in 
the possession of the defendant. The jury find nothing in 
their verdict, explanatory of this continued possession. 
Without an explanation, the right of the judgment creditor 
to have his debt satisfied from the property, is perfect, and 
the plaintiffis concluded. 8 Ga. Rep., 556. This would 
have been so had he claimed the property, and it is equally 
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so, ifhe has elected not to claim, but to sue the purchaser 
for the property. 

[3.] In another view of this case, the plaintiff cannot re- 
cover. The jury find, that if, upon the facts found in their 
verdict, the defendant is entitled to hold the negro woman 
slave, in a Court of Law or in a Court of Equity, then they 
find for the defendant. The property specified in the deed 
of assignment, was conveyed to the plaintiff, in trust, for all 
Short’s creditors. He sold the property of which he took 
possession, and most assuredly, a Court of Equity would not 
allow him to recover, even from the debtor, property convey- 
ed by the deed, and by him left in his possession, without 
accounting for the property which he confessedly received 
and sold. The verdict finds neitherthe amount of Short’s 
debts, nor the amount of the proceeds of the sale, which went 
into the hands of the assignee, nor the distribution of the 
fund. It is not enough to say, that the record shows un- 
satisfied judgments, non constat, that if the property con- 
veyed had been all sold and the proceeds applied according 
to the trust, there would have been unsatisfied judgments. 
But the verdict finds that Mary was sold for her value, that 
the money was paid and applied to the payment of execu- 
tions and judgments against Short, according to their legal 
priority. The jury does not find that this payment was not 
in accordance with the stipulations of the deed of assign- 
ment. The debtor and the creditors have had the full bene- 
fit of the sale of this property, and there is no equity against 
the purchaser who has paid full value, nor in favor of 
the debtor or his creditors who have received the full value of 
the property. But, ifthe proceeds of the sale of the proper- 
ty were applied differently from the terms of the assignment, 
a Court of Equity would not allow a purchaser who was 
guilty of no fraua, and was without fault, to be prejudiced 
thereby. The facts were all known to the assignee, he knew 
. of the sale and, of course, that the money went into the hands 
of the officer, and that being in the custody of the law, it was 
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subject to the orderof the Court. He ought to have applied, 
then, for the distribution according to the agreement of the 
debtor and his creditors, as evidenced by the deed of assign- 
ment, if, according to that agreement, it was distributable 
differently from the manner the law would distribute it. 

Upon the facts found by the jury, therefore, the defendant, 
in our judgment, is entitled to hold the negro woman slave 
Mary, according to the principles, both of law and equity, 
which apply to the case, and the judgment of the Court be- 
low is affirmed. 

Judgment affirmed. 


Virginia Corer, plaintiff in error, vs. Tue Savannan Morv- 
AL Loan AssociaTIon, etal. defendant in error. 


Deeds of. mortgage are not included in the word conveyances, of the Act of 
1826, to amend an Act, “to enable feme coverts to convey their estate.” 


Petition for dower, in Chatham Superior Court, Decision 
by Judge Fleming, August, 1857, 


This was an application by Mrs. Virginia Cope, the widow 
of John L. Cope, deceased, for dower in the real estate of her 
late husband, situated in the city of Savannah, 

The application was resisted and traversed by the Savan- 
nah Mutual Loan Association, and the Oglethorpe Mutual 


Loan Association. 


By consent of counsel, the jury rendered the following 
special verdict: 


. 
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In the matter of the applica- 
tion of Virernta Corr, wid- | Ling 
ee ar ¢ In Superior Court, Chatham 
‘ County. 


ceased, for dower. 


We, the jury, find that on the fifth day of December, eigh- 
teen hundred and fifty-two, the said John L. Cope, being 
then seized of a lot of land in the City of Savannah, County 
of Chatham, and State of Georgia, known in the plan of said 
city as Lot number (13) thirteen, New Franklin Ward, the 
same being what is commonly called a city lot, and subject 
to an annual ground-rent of two hundred and twenty-five 
dollars and twelve cents, payable to the Mayor and Aldermen 
of the city of Savannah and the Hamlets thereof, was mar- 
ried to the said applicant; that the said John L. Cope, after- 
wards mortgaged the said lot of land to the persons, at the 
times, and for the amounts following, to wit: to John N. 
Lewis, treasurer of the Savannah Mutual Loan Association, 
by deed dated the fourteenth day of December, eighteen hun- 
dred and fifty-two, for the sum of two thousand eight hun- 
dred and ninety dollars; to the said John N., treasurer as 
aforesaid, by deed dated the ninth day of January, eighteen 
hundred and fifty-four, for the sum of two thousand dollars ; 
to the said John N., treasurer as afgresaid, by deed dated the 
thirteenth day of March, eighteen hundred and fifty-four, for 
the sum of one thousand dollars, and to John N. Lewis, 
treasurer of the Oglethorpe Mutual Loan Association, by 
deed dated the eleventh day of April, eighteen hundred and 
fifty-four, for the sum of two thousand dollars ; that the said 
John L. Cope died intestate on or about the day of 

eighteen hundred and fifty-four, in possession of 
the said lot, but subject to the mortgages aforesaid ; that let- 
ters of administration on the estate of the said intestate were 
granted to John N. Lewis: that the said first mentioned three 
mortgages were assigned by the said John N. Lewis, trea- 
surer as aforesaid, to the said Savannah Mutual Loan Asso- 
ciation, and the said last mentioned mortgage was assigned 
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by the said John N. Lewis, treasurer as aforesaid, to the said 
Oglethorpe Mutual Loan Association; that the said as- 
signees, afterwards, in the Court, proceeded to foreclose the 
said mortgages, and rules absolute and judgment were ren- 
dered thereon in favor of the said assignees, respectively, to 
wit: in favor of the Savannah Mutual Loan Association on 
the said first three mortgages, for the sum of five thousand 
and five hundred and fifty-five dollars, with interest from the 
twelfth day of March, eighteen hundred and fifty-five, and 
twenty-three dollars and fifty cents for costs of foreclosure, 
and in favor of the Oglethorpe Mutual Loan Association, on 
the said last mentioned mortgage, for the sum of one thou- 
sand eight hundred and two dollars, with interest on one 
thousand seven hundred and eighty-one dollars from the 
fourth day of April, eighteen hundred and fifty-five, and 
twenty-three dollars and fifty cents for costs of foreclosure ; 
that writs of fieri facias, in execution of the rules absolute ° 
and judgments, were issued and levied on the said lot of 
land, and that the same was duly and legally sold, by virtue 
thereof, for the sum of three thousand dollars, public notice 
of the claim of dower having been given at the time and 
place of sale, and that said lot is now the property of the 
Savannah Mutual Loan Association and the Oglethorpe Mu- 
tual Loan Association. ~ 

If, in the opinion of the Court upon the foregoing facts, 
the applicant is entitled to dower in the said lot of land, then 
we find for the applicant ; otherwise, we find for the traver- 


sers. 
J. STODDARD, Foreman. 


Savannah, May 28, 1857. 


Whereupon, after argument, the presiding Judge, ordered 
judgment to be entered for traversers. 

To which decision counsel for Mrs. Cope excepted, upon 
the following grounds: 

ist. That the Court erred in deciding that the term “ con- 
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veyance” in the Act of 1826, included mortgages, so as to 
deprive a wife of dower in lands mortgaged by her husband, 
such mortgage not being foreclosed, until after the death of 
the husband. 

2d. Because the Court erred in deciding that under the 
Act of 1826, the wife’s right to dower does not attach at the 
time of the marriage, except as to property derived through 
her, but is postponed to the death of the husband. 

3d. Because the Court erred in deciding, that under the 
facts in this case, the applicant was not entitled to dower in 
the mortgaged premises. 


Warp, Owens and Jongs, for plaintiff in error. 


Harpen & Guerarp; Lawron & Bassincer, for defend- 
ant in error. 


By the Court.—Bennine, J. delivering the opinion. 


Mr. Cope mortgaged the lands in question to the assignors 
of the defendants in error. His widow, Mrs. Cope claims 
dower in the lands, and insists, that her right to such dower, 
is not affected by the mortgages. 

Is she right in this? The Court below held that she is not. 

All depends on whether deeds of mortgage are included in 
the word, “conveyance,” used in the Act of 1826, to amend 
an act “to enable /eme coverts to convey their estates. 
Cobb’s Dig. 171. 

These are the words of that act; “that from and immedi- 
ately after the passing of this act, all conveyances, of lands 
and tenements, made by the husband alone during the cover- 
ture, shall be legal and valid, and effectually convey the en- 
tire premises therein described,” &c. 

There is little risk in assuming, that the word, “ conveyan- 
ces,’ in this Act, has the same meaning which it has, in the 
other Acts in pari materia with this act. 


VOL. XxIV. 4 
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Of these, the most important, perhaps, is the Act of 1760, 
which this Act amends, 

The first section of that act, is as follows: “that all alien- 
ations and conveyances whatsoever, which have at any time, 
heretofore, in this province been made, either by husband 
and wife having jointly signed a deed of conveyance before 
witnesses, or by the acknowledgment of the wife of her con- 
sent to such asale of lands and tenements,” &c, “shall”? “be” 
“good and effectual against the husband and wife,” &c. 

Here, it is clear, that the words, “a sale,” restrict the words, 
“alienationus and conveyances,” to such alienations and con- 
veyances, as grew out of sales of the lands. Mortgage 
deeds do not grow out of sales; they grow out of loans or 
other debts. 

This section is retrospective. The second section is pros- 
pective. It also uses the word, “conveyances,” and the 
word, “sale;” and in a manner similar to that in which they 
are used in the first section. 

The word, conveyances, then, in this Act of 1760, does not 
include deeds of mortgage. Cobb’s Dig. 161. 

The Act of 1755, “to prevent fraudulent deeds of convey- 
ance,” the first act of Georgia, on the subject of conveyan- 
ces, if not on any subject, contains, in its first section, these 
words: “ That all conveyances of lands, tenements, negroes, 
and other chattels, or hereditaments whatsoever, or mortga- 
ges of the same,” “shall be registered,” &c. Conveyances or 
mortgages, would seem to imply, that conveyances were con- 
sidered things of one class; mortgages things of another. 
Cobb 159. 

There is more to the same effect, in sections two and four. 

The Act of 1785, on the same general subject. has this 
preamble : 

“Whereas, many deeds of bargain and sale, and other 
deeds of feoffment or conveyance, have been made, which 
have not been enrolled, or livery and seizin had, or may be 
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deficient in point of form, when it was the legal intent of 
the party to sell and Jawfully convey the same.” 

Here again are words of sale—“¢o sell”? These must 
restrict the word, conveyance, so as to prevent it from inclu- 
ding mortgages. See, too, section five. 

In 1827, we find the Legislature passing an Act especially 
for the recording of mortgages; and saying, by way ot pre- 
amble to the Act; “whereas it is doubted, if there be any 
law of force in this State, requiring deeds of mortgage to be 
recorded.” Jd. 171. If the word, conveyances, used in the 
previous Acts to which I have referred had been thought to 
include mortgages, could this doubt any more have arisen as 
to mortgages, than as to other deeds? 

In section three, this Act has, “deed of conveyance or 
mortgage,” as two things. ‘ 

The last general Act of registration, is entitled ; “An Act 
to admit, certain deeds to be recorded,” &c. The word used 
in the body of the Act is also “ deeds.” The term prescribed, 
is twelve months, Yet nobody has supposed, that this re- 
peals the part of the Act of 1827, which requires mortgage 
deeds to be recorded within three months, Jd. 175. 

. The Act of 1768, “to prevent fraudulent mortgages and 
conveyances,” is in perfect harmony with these Acts, as it- 
regards the sense in which this Act uses, the word, “convey- 
ances.” The Act speaks of “deeds of sale, mortgages, or 
conveyances,” as though it meant, that mortgages were to be 
considered a class by themselves. 

It is true, that in the proviso, which makes the third sec- 
tion of the Act: these are the words, “who did not legally 
join with her husband in such mortgage, or otherwise law- 
fully bar or exclude herself from such, her dower or right.” 

But these words may well refer to the common law modes 
of barring dower, viz. by fine or common recovery, or by the 
acceptance of a jointure, in lieu of dower. 

We think, then, that the word, conveyances, in the Act of 
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1826, does not include deeds of mortgage; and, therefore, 
we think the judgment of the Court below, was erroneous. 





Judgment reversed. 





Epwarp S. Kempron, et al, plaintiffs in error, vs. Morris L. 
Hatiowe i & Co., defendants in error. 


In a marriage settlement the property was settled in trust among other things, 
to and for the joint use of the wife and the husband “during their joint 
lives, but not to be subject, in any way or manner, to the debts, contracts, or 
engagements,” of the husband. 

Held, {1st.] That the joint estate thus created in the wife did not, bythe marriage, 
pass tothe husband, but remained the wife’s. 

{2.| That her power over the estate was so restricted, that she could not, by 
endorsing her husband's debts, subject the estate to those debts. 

[3.] Ifthe interest of the husband is such uader a marriage settlement, that it 
cannot be seized and sold at law, to satisfy debts against him, without prej- 
udice to the interests of the other parties who take under the settlement, 
there is a case for equity. 


In Equity, in Chatham Superior Court. Decision on de- 
murrer, by Judge FLemine, at chambers, August, 1857. 


This was a bill filed by Morris S. Hallowell & Co., against 
Edward S. Kempton, and Anna Virginia Kempton, his wife, 
and John N. Lewis, trustee, to subject the trust estate crea- 
ted by the marriage settlement executed between Kempton 


and wife, before marriage, to certain promissory notes signed 


by Kempton, and endorsed by his wife, to complainants. 
The bill alleges, that Edward S. Kemptonand Anna Vir- 
ginia Daughtry intermarried in1845, That said Anna being 
possessed of a considerable estate,a marriage settlement was 
executed, by whici she conveyed to Bartholomew Busby, as 
trustee, all her estate, to hold the same in trust for the joint 
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use of herself and intended husband, during their joint lives, 
but not to be subject to the debts or contracts, control or en- 
gagements, of the said Edward S., and to and ‘for the use of 
the survivor for life, and after the death of the survivor, then 
to the issue of the marriage, and if no issue, then in fee to the 
survivor. 

The bill further states, that about 11th December, 1854, 
the said Edward S. Kempton made six promissory notes, 
amounting in the aggregate to about $2,800 00, payable to 
the order of the said Anna Virginia Kempton, who endorsed 
and delivered the same to complainants, and which said 
notes have not been paid, either by said Edward S., the ma- 
ker, or by the said Anna Virginia, the endorser. 

The bill further charges, that Mrs, Kempton endorsed said 
notes with the intention to make the same a charge upon her 
estate, created in and by said marriage settlement, and said 
endorsements were so accepted by complainants, and that 
the interest of said Edward S. and his wife in said estate, is 
liable and Subject to the payment and satisfaction of said 
notes, Thatsaid Edward S. has no property or estate other 
than the interest he may have in the property mentioned in 
said settlement, and beyond this he is insolvent. 

The bill further states, that John N. Lewis has been sub- 
stituted trustee in the place of Busby. 

The bill prays, that the amount of said promissory notes 
be decreed to bea lien on the property mentioned in said 
marriage settlement, and that complainants have execution 
to be levied on the interest of said Edward S, and wife, 
in said property; or that said trustee be decreed to pay the 
rents and profits of said estate to complainants, until said 
debts shall be fully paid, and upon his failure so to do, that 
a receiver be appointed, who shall take charge of said es- 
tate, and hold the same until said notes be fully paid out of 
the income and profits thereof. 

The marriage settlement, after reciting that a marriage is 
contemplated between the parties of the first and second 
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parts, and conveying the estate to Bartholomew Busby, de- 
clares that he shall hold the same: “In trust, nevertheless, to 
and for the sole use, benefit, and behoof of the said Anna 
Virginia, until the marriage shall take place, and from and 
immediately after the solemnization of said intended mar- 
riage, to and for the joint use and benefit of the said Anna 
Virginia and Edward S., during their joint-lives, but not to 
be subject in any manner to the debts, contracts, or engage- 
ments of the said Edward S., and to and for the use, benefit, 
and behoof of the survivor of the said Anna Virginia Daugh- 
try and Edward S., and to and for the use, benefit, and be- 
hoof of the survivor of the said Anna Virginia Daughtry, 
and from and after the death of the said survivor, then 
on trust, that the said Bartholomew Busby, his executors, 
administrators, or assigns, will deliver the same to the issue 
of said intended marriage, share and share alike, free from 
any trust. Butifthe said Anna Virginia should die in the 
lifetime of the said Edward S., her said intended husband, 
without leaving any issue living at the time of her death, 
then in trust, that the said Bartholomew Busby, his execu- 
tors, administrators, or assigns, will transfer and deliver over 
to the said Edward S., all the property and estate herein con- 
tained and conveyed, free from any trust, and it is understood, 
covenanted, and agreed, by and between the parties to these 
presents, that it shalland may be lawful for the said trus- 
tee, or any trustee who shall or may be appointed in lieu of 
said Bartholomew Busby, to bargain, sell, or dispose of any 
or all the said property, present or future, upon the wish and 
approbation of the said Anna Virginia, and Edward S., and 
the survivor of them, which said approbation shall be signi- 
fied in writing, investing, preserving, and disposing of the 
proceeds of said sale or disposal, upon the uses and trusts 
hereinbefore mentioned.” 
Dated 4 Dec., 1845. 


To this bill, defendants filed a general demurrer, which, 
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after argument, the Court overruled, and counsel for defend- 
ants excepted, 


Bacon & Levy, for plaintiffs in error. 


Lioyp & Owens, for defendants in error. 


By the Court.—Bennine, J. delivering the opinion. 


The object of the bill, is to subject the property mentioned 
in the deed of marriage settlement, to the payment of the 
notes of Kempton, endorsed by his wife to the complainants. 

The bill was demurred to for want of equity, and the de- 
murrer was overruled. 

Ought the demurrer to have been overruled? In other 
words, was there equity in the bill ? 

If the deed created a property or estate in the wife, which 
did not, on marriage, pass to the husband, but remained the 
wife’s, and if, by endorsing his notes, she bound this prop- 
erty or estate, then there was equity in the bill. This may 
be assumed. 

And even if the deed created no such property or estate in 
the wife, but yet created such estates in the husband, and in 
the remainder-men, that the estate of the husband could not 
be reached at law without prejudice to the estate of the re- 
mainder-men, then, too, there was equity inthe bill. This, 
also, may be assumed. 

First then, did the deed create any estate in the wife, 
which, on the marriage, did not pass to the husband, but re- 
mained the wife’s ? 

The words of the deed, bearing on this point, are these : 

“Tn trust, nevertheless, for the sole use, benefit, and be- 
hoof, of the said Anna Virginia, until the marriage shall 
take place; and from and immediately after the solemniza- 
tion of said intended marriage, to and for the joint use and 
benefit of the said Anna Virginia and Edward S., during 
their joint lives, but not to be subject, in any manner, to the 
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debts, contracts, or engagements, of the said Edward S. ; 
and to and for the use, benefit, and behoof, of the survivor of 
the said Anna Virginia Daughtry and Edward S.; and from 
and after the death of the said survivor, then, in trust, that 
the said Bartholomew Busby, his executors, administrators, 
or assigns, will deliver the same to the issue of the said in- 
tended marriage, share and share alike, free from any trust. 
But ifthe said Anna Virginia should die in the lifetime of 
the said Edward S., her said intended husband, without hav- 
ing any issue living at the time of her death, then, in trust, 
that the said Bartholomew Busby, his executors, administra- 
tors, or assigns, will transfer and deliver over to the said Ed- 
ward S., ali the property and estate, herein contained and 
conveyed, free from any trust.” 

The property, from and after the marriage, was to be held 
for the “joint use” of the husband and wife, but so, as “ not 
to be subject, in any manner, to the debts, contracts, or en- 
gagements,” of the husband. 

The effect of the words “joint use,” was, to create an es- 
tate in the husband, and also an estate in the wife, and to 
make these two estates joint; the effect of the other words 
was to fix, inthe wife, the estate created in her, and to pre- 
vent it from being, by the marriage, taken out of her,and passed 
into the husband. The whole effect ofboth sets of words, 
taken together, wasto make her, and her husband, hold, as 
they would have held, if they had not been husband and 
wife, 

The words “not to be subject, in any manner, to the debts, 
contracts, or engagements,” of the husband, can operate so 
far as the estate created in the wife is concerned; although 
it may be true, that they cannot operate so far as the estate 
in the husband is concerned. And if they are to have any 
operation whatever, it must be an operation by which the 
estate in the wife, is to be hers and not Ais, although it may 
be, that she may have to hold it jointly with him, in other 
words, it must be an operation by which, though she is to 
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have, not an estate, in severalty, as contradistinguished from 
the estate in joint tenancy, yet, by which she is to have an 
estate in severalty, as contradistinguished from the ordinary 
estate in the wife which by marriage merges in the husband. 
This is the least operation the words can have, if they are to 
have any. This operation, then, we think the words do have. 

[1.] The practical result is, that as, to, say, a half interest 
in the property, the wife took what, is equivalent to, a°sep- 
arate estate. 

Did she bind this interest, by indorsing her husband’s 
notes? 

Whether, when the wife has property settled to her sepa- 
rate use generally, without restriction as to alienation, but 
with no grant ofthe power of alienation, she can dispose of 
the property, to the use of her husband, is a vexed question. 
3 Johns. Ch. R. 77. I incline to think that she can not. A 
married woman has not capacity to contract, and therefore, 
the contracts of a married woman are void. That this isthe 
general principle of the common law, nobody, I believe, dis- 
putes. Can her having separate property make any differ- 
ence in this respgct ? However, I hold myself open on this 
question. 

But when the property is not settled tothe wife’s separate 
use generally, but is settled to her use, subject to a restric- 
tion against alienation, then, there is no question, I believe, 
but that she is, to the extent of the restriction, debarred from 
the power of alienation. 

Is there any such restriction, then, in this settlement? 

We think there is. The words, “ not to be subject, in any 
manner, to the debts, contracts, or engagements,” of the hus- 
band, have,as we think, the effect, not only to prevent the 
estate created in the wife, from passing, by the marriage, into 
the husband, but also, the effect to deprive her of the power 
of subjecting that estate, in any manner, to the debts of the 
husband. To this extent, at least, we think they nggerein 
her power of disposing of this estate. 
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But, if they restrain her from subjecting the property, in 
any manner, to the debts of her husband, they restrain her 
from subjecting it to those debts, by the manner of guaranty- 
ing or endorsing those debts. And that isthe manner which 
_ She adopted in this case ; she endorsed his notes. True, she, as 
endorser, represents, it may be said, an independent contract 
of her own; but then, ifthis estate of hers, pays that con- 
tract, it, thereby, pays the other contract, the debt of the hus- 
band, so far as the present holders of the debt are concerned ; 
and thus, in that case, her estate will in one “ manner” have 
been “subject to the debts” of her husband. 

[2.] We think, then, that, by virtue of these same words, 
her power over her estate was so restricted, that she could 
not by endorsing her husband’s notes, subject the estate to 
the payment of those notes. 

The result, thus far, is, that we think, that the wife had by 
the deed, what was equivalent toaseparate estate; but that this 
estate was so restricted, that she could not, and therefore did 
not, bind it, by her endorsements made on her huSband’s 
notes; and, consequently, the result thus far is, that there isin 
our opinion no equity in the bill, as to thisestate in the wife. 

This is the result as it respects Judge Lumpkin and 
myself. 

Judge McDonald thinks, I believe, that the words create 
no separate property in the wife; but then, he also thinks, 
that she has an equity, which entitles her, to as much as she 
can get by the result at which we, the other two Judges, 
have arrived. Hence, he does not see fit to dissent from that 
result. 

[3.] Say, then, that the wife andthe husband, take each, 
an equal interest in the property; and, for convenience sake, 
let us assume this interest to be one-half. Is the halfin the 
husband, such an interest, that it could not be reached by 
these creditors, without prejudice to the other interest in the 
property? We think that itis. It is difficult to see how 
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there could be any sale of the property, or of any interest in 
it, to satisfy these debts, without prejudice to the interest of 
the wife, and that of the issue of the marriage. The better 
way is, that so much of the income, as the husband is enti- 
tled to, be paid, under the decree of a Court of Equity, to the 
creditors, instead of to him. 

In this view of the case, we agree with the Court below— 
restricting the view to the share of the property which, we 
say, the husband takes, 

There remains but one other question. These creditors had 
not reduced their debts to judgment, when they commenced 
the suit. Butthey say, that Kempton is wholly insolvent, 
except as to his interest under the trust deed. This, we 
think, was reason enough to justify a suit before the debts had 
been reduced to judgment. In sucha case, getting judgment 
would be a waste of time, labor, and money, without any 
compensation. 


Judgment affirmed. 





Dotsey Harrine, plaintiff in error, vs. Witttram W. Bar- 
wick, defendant in error. 


{1.] The packet containing the bill of exceptions and transcript of the record 
need not be transmitted under seal, by the Clerk of the Superior to the Clerk 
of this Court. 

[2.] Ifthe Clerk of the Superior Court certify “that the above and foregoing is 
a correct and true copy from the records in my office, of the foregoing stated 
case,” itis sufficient, and he need not use the words “complete transcript.” 


[3.] If eleven days intervene between the signing of the bill of exceptions, and 
filing them with the Clerk, it-is a substantial compliance with the Act of 1856, 
notwithstanding more thanten days elapsed from the acknowledgment of 
service and filing the bill of exceptions. 
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[4.] The Act of 32d Henry VIII. against maintenance, not in force in this 
State. See Morris vs. Monroe, 22 Georgia Reports. 


Upon the call of this case for argument in the Supreme 
Court, counsel for defendant in error moved to dismiss the 
writ of error on the following grounds: 


ist. Because there were no papers legally in Court. The 
same not having been enveloped or otherwise closed up, by 
the Clerk of the Court below, and transmitted to the Clerk of 
this Court, as required by law. 

2d. that the record was not certified by the Clerk of the 
Court below, to be a true and complete transcript and copy. 

3d. Because the bill of exceptions was not filed in the of- 
fice of the Clerk of the Superior Court, within two (or ten) 
days after the acknowledgment of service. 


SHEwWMAKE, for the motion. 
ScHLey, conira, 
By the Court.—Lumrxin, J. delivering the opinion. 


We are satisfied that the motion to dismiss the writ of er- 
ror inthis case should not prevail. The provisions of the 
Aet of 1856, as to the method of bringing cases up to this 
Court have been substantially complied with. 

[1.] The first objection is, that the papers transmitted to 
this Court were not under seal. The Act does not require it. 
They are to. be “enveloped” by the Clerk of the Superior 
Court. What is meant by this word? Inwrapped; covered 
on all sides; surrounded on all sides; inclosed. Envelope 
in botany is one of the parts of fructification surrounding the 
stamens and pistils. Jn fortification a mound of earth raised 
to cover some weak parts of the works. The envelope of a 
comet is the dense nebulous covering which frequently ren- 
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ders the edge of the nucleus or body indistinct. Webster’s 
Royal Octavo Dictionary, page 360. 

In common parlance, we ask for a packet of envelopes, or 
self-sealing envelopes. Thus applying the name before seal- 
ing. Whenever a bundle of papers are folded up in a cover 
they are said to be enveloped, with or without a seal, or even 
tape. 

But we are called upon to put a strict construction uponthe 
term, to protect the integrity of records, which being Anglicised 
means, dismiss a case without a hearing, upon its merits, lest 
some attorney should, atsome time or other, and to his ultimate 
and utter rnin, ‘for he never could profit by it, except for 
a season,) prove himself a gratuitous scoundrel! For myself, 
I am weary, I confess, at listening to such imputations. A 
professional experience of nearly forty years, repels all such 
suggestions. Leta case of suspicion arise, and none such 
has occured during the twelve years that I have been upon 
this bench, and then it will be time enough to invoke this 
rigid application of the rule. Otherwise,in my humble opin- 
ion, it affords no justification for this Court to establish a rule 
founded upon considerations so debasing to an honorable 
proiession. It is bad enough for the bar to lie down under 
the reproach cast upon it by the other branches of the gov- 
ernment, of not being deemed competent witnesses. Let us 
not stand forth before the world self-acknowledged felons! 

2.] Nor is the second objection more tenable. The Clerk, 
Gideon Kennedy, did not certify that the record sent up was 
“a true and complete trauscript.” He does certify “that the 
above and foregoing is a correct and true copy from the re- 
cords in my office of the above and foregoing stated case,” 
and this would seem to be substantial compliance with the 
statute. 

[3.] The next and last ground for dismissing the writ of 
error is, because the bill of exceptions was not filed in the 
office of the Clerk of the Superior Court within two or ten 
days after the acknowledgment of service. 
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The bill of exceptions was signed by the presiding J udge, 
on the second day of November, 1857, service was acknowl]- 
edged on the same day by the attorney of the opposite party ; 
and it was filed in the Clerk’s office on the 13th day of 
the month, making in all but eleven days from the time the 
bill of exceptions was signed and certified to the time when 
it was filed with the Clerk. Whereas, by the 4th section 
of the Act of 1856, twelve days as the law is printed, or twen- 
ty, as it is said to have passed, may intervene between the 
signing by the Judge and filing with the Clerk; one day 
more of delay than actually transpired in this case. We 
must think, indeed we cannot doubt but that this is a sub- 
stantial compliance with the Act. And if so, the exception 
taken should not be allowed. 

Having disposed of these preliminary questions, it only re- 
mains to notice for a moment the case upon its merits. 





The Judge, amongst other things, charged the jury that if 
they believed, from the evidence before them, that the de- 
fendant was in adverse possession of the premises in dispute, 
claiming them as his own, at the time the plaintiff purchased 
the same from Aaron Hutchinson, the grantee, that the stat- 
ute of 32d Henry VIII., against maintenance, in force in this 
State, applied to this case,and that they must find for the de- 


fendant. 
It is conceded that if this charge be wrong, the judgment 


is erroneous and must be reversed. While my opinion upon 
this point remains unchanged, as expressed in the case of 
James Morris et al., against Geonge W. C. Munroe, eject- 
ment from Lee county, and decided at Macon at the June 
Term of this Court, 1857, and reported in the 22d volume, 
nevertheless, a majority of the Court having held otherwise, 
that case must cover and control this. And I feel that it 
would not be becoming, much less am I required to manifest 
by a formal dissent, my individual opinion whenever this 
point comes up. It is for the Legislature, should it see fit, 
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to speak authoritatively, as to this ‘ancient, and before the 
case referred to, undisputed principle of the law in this State, 
so far as 1 know myself, or am informed by others. 


Judgment reversed. 





Tuomas W. Otiver and Wires, et al., plaintiffs in error, vs. 
James G. Stone and Wires, defendants in error. 


Delivery is essential to a deed. 


In equity, from Burke Superior Court. Decision by Judge 
Hott, at November Term, 1857. 


Thomas W. Oliver and Eliza Oliver, his wife, and Orren 
D. Lassiter and Mary Lassiter, his wife, filed this bill against 
James G. Stone and Eliza, his wife, formerly Mrs. Eliza 
Burke, for an account and partition of certain negro slaves 
alleged to be in defendants’ possession, and which they 
charge belong to them and the said defendants, as tenants in 
common, under a certain deed of gift, executed by one Den- 
nis Glisson, the father of Mrs, Stone and grand-father of Mrs. 
Oliver aud Mrs, Lassiter. 


The defendants answered the bill, and denied that they 
held said slaves as tenants in common with the complain- 
ants, but claim the same as their individual absolute proper- 
ty, and which were given to the defendant, Mrs. Stone, by 
her father, the said Dennis Glisson, upon or during her mar- 
riage with her former husband, Burke. They fur- 
ther deny that said Dennis ever executed any such deed as 
that set out in complainants’ bill; that said deed, if ever 
signed, was never delivered but the same remained in the 
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possession of said Dennis until after his death, when being 
found amongst his other papers, and supposed to be useless 
or of no validity, was torn up, but afterwards some of the 
fragments gathered up and pasted together; but some and 
those containing material parts, were lost and never replaced. 
And this paper thus mutilated, was afterwards, and after the 
death of said Dennis Glissun, recorded, and is the same pa- 
per mentioned in complainants’ bill, and under which they 
claim an interest in the negroes in controversy. 


Upon the trial, complainants offered in evidence the orig- 
inal deed, having the appearance of a mutilated paper, of 
which the following is a copy: 


GEORGIA, Burke County. Know all men by these pres- 
ents, that I, Dennis Glisson, of the State and county afore- 
said, for and in consideration of the love, good will and af- 


fection that I have and do bear towards my daughter, Eliza 
Burke, and her two children, Mary and Eliza, of the same place, 
have given and granted, and by these presents, do freely give 
and grant unto the said Eliza Burke, and her said two chil- 
dren, their heirs and assigns, a negro woman named Ann, 
with her child, Lewis, and a girl named Redilla, with their 
increase; reserving to myself the right to use said property 
for my own proper use and benefit during my natural life; 
to have and to hold the above named negroes unto. them, the 
said Eliza Burke and her said two children, their heirs and 
assigns forever; and I, the said Dennis Glisson, for myself, 
myself, my heirs, executors and administrators, shall and will 
warrant and defend by these presents. 

In witness whereof, I have hereunto set my hand and seal 
this twenty-eighth day of October, eighteen hundred and 
thirty-seven. 

his 
DENNIS %« GLISSON. L. S. 
mark, 
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Signed, sealed and acknowledged in presence of 
Georce S. Perry, 

GeorGeE Po.tocx. 

Isaac J. Hearn, J. P. 


GEORGIA, Burxe County. 
Clerk’s Office, Superior Court. 
Recorded in Record Book, Deeds No. 11, folios 34 and 35, 


this 29th May, 1852. 
EDWARD GARLICK, Clerk. 


Defendants’ counsel objected to the said deed going to the 
jury, on the ground of its appearing upon its face to have been 
altered. The Court sustained the objection and refused to 
allow the deed to be read to the jury, 

Complainants then introduced Jacob G. Glisson, who tes- 
tified, that he had seen the deed tendered him; that his fa- 
ther, said Dennis Glisson, had made deeds to his several 
children or grand-children of like character of the above deed ; 
that by one of said deeds witness was given property; that 
after his father’s death there was some dissatisfaction among 
the heirs, on account of witness’ receiving more than the oth- 
er distributees ; that witness and the other distributees agreed 
to an equal division of D. Glisson’s estate, the witness keep- 
ing the land, and the other heirs what property they were in 
possession of; that he and the other distributees agreed to 
tear up all the papers (deeds or wills) made by their father; 
that in consequence of said agreement, witness destroyed by 
tearing said deed now offered ; that afterwards, he thinking 
that perhaps he had done wrong, collected the pieces and 
pasted them together; that the deed offered is said deed ; 
that when he collected and pasted the pieces together, all the 
parts were in his possession; they were pasted upon another 
sheet of paper; that the two corners, right and left, at the 
top, becoming lost, he supplied the same, running out on the 
new sheet of paper the words wanting; that with this ex- 


VoL. XxIV. 5. 
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ception, the paper is the original deed; that at the time of 
the destruction of said deed, complainants’ wives were mi- 
nors and very young; were not represented at said agreement 
to destroy said papers, and were not represented nor did they 
consent to the division of property of Dennis Glisson ; that 
Mrs. Eliza Stone, wife of defendant, J. G. Stone, was in the 
house when the papers were destroyed, and knew and con- 
sented to said destruction ; that Mrs. Eliza Stone is the daugh- 
ter of Dennis Glisson, and mother of complainants’ (Oliver 
and Lassiter’) wives; that her first husband was Jeremiah 
Burke; on her marriage with Burke, she carried the negroes 
named in the deed with her; they remained in her posses- 
sion till on Burke’s death, old man Glisson carried her, Mrs 
Burke, her two daughters and negroes back to his house, 
where they remained, till Stone’s marriage with Mrs. Burke, 
when the said negroes were carried home by Stone’s and his 
wife. , 

Jacob G. Glisson cross-examined: That said paper and 
others of ‘like character to other children, was in possession 
of said Dennis Glisson at the time of his death, found in his 
desk, and all were destroyed or torn up with the deed in 
question ; that said supplied parts were made by witness from 
recollection, except the interlineation of the words “granted” 
and “grant” on the 7th and 8th lines; that the words were 
“bequeathed” and “bequeath ;” all the fragments were at 
first in his possession and pasted together, but afterwards 
became some of them lost; that there was a division of D. 
Glisson’s property between the heirs at law; the petitioners 
were A. $. Jones, Robert Lovet and P. L. Wade, the others 
not recollected; that the negroes conveyed by said deeds were 
not comprised in said division; the agreement among the 
heirs was that each one should keep the negroes their father 
had conveyed, and that they themselves should value them; 
that said petitioners had nothing to do with said negroes. 
Dennis Glisson died before the deed was recorded. 

By Complainants.—That the supplied parts of said deed 
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are as the original, except the words granted and grant; with 
this exception believes that it is the same as the lost parts. 


Complainants again offered the deed, which the Court, up- 
on objection, refused to allow to go to the jury, for 
waut of proof of execution, holding that the Clerk’s certificate 
of the mutilated deed did not amount to such proof. 

Complainants then introduced Isaac J. Heath, who, being 
sworn, testified that, at the request of Dennis Glisson, he pre- 
‘ pared said deed, and others of like character, conveying pro- 
perty to his children and grand-children; that said Dennis 
Glisson signed, sealed and acknowledged said deeds at the 
district court ground; that George S. Perry, George Pollock 
and witness tested the same, in the presence and at the re- 
quest of said Dennis; that witness attested the same officially, 
as a Justice of the Peace, and the paper presented is the same, 
substantially, as the one he drafted; that among said deeds 
was one conveying property to Jacob G. Glisson of like char- 
- acter with the one now in contest. ' 

Cross-examined.—That Dennis Glisson carried all of said 
deeds written by witness away from the court ground with 
him after the execution of the same. 

Complainants’ counsel asked Isaac J. Heath if Dennis Glis- 
son did not then do all that he deemed necessary for the due 
execution of the deed, which being objected to by defendants 
was overruled by the Court. 

Complainants offered George S. Perry, who testified that 
Mr. D. Glisson sent for him to witness some papers, which 
he did with George Pollock and Squire Heath; they all at- 
tested the deed presented at Mr, Glisson’s request; Mr. Glis- 
son executed the same, in their presence, at the court ground; 
that Dennis Glisson said it was his deed. There were other 
deeds executed at same time. Dennis Glisson took them all 
home; that none of the grantees nor any one representing 


them was present. 
Complainauts offered the deed, which being objected to as 
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appearing to have been altered and wanting delivery, the 
Court again ruled out. 
Complainants then offered the deed as mutilated paper, 
with a copy of the same in its original form, which the Court 
ruled out. 
J. G. Glisson recalled for complainants, testified that his 
father told him he had given property to his children, and 
that he had given him (the witness) enough, if he would take 
care of it. ‘ 
Complainants asked J. G. Glisson if his father did not con- 
sider the property named in this deed as being conveyed to 
grantees, according to its terms, which being objected io, the 
Court refused to allow the witness to answer. 
















The depositions of Christian Paris and Frederick Bell, two 
witnesses examined by commission,on the part of complain- 
ants, were rejected by the Court, on the ground of their irrel- ° 
evancy to the issue made by the bill and answer. 

Whereupon complainants dismissed their cause, but with- 
out prejudice, and except to the rulings and decisions of the 
Court excluding said testimony and evidence. 











McKenzie & Warp, Jones & Srvurees, for plaintiffs. in 





x 
error. 






Mitiers & Jackson, C. J. Jenkins, for defendants in error. 






By the Court——Bennine, J. delivering the opinion. 










Oliver and wife, and Lassiter and wife, claim, not as heirs 
of Jeremiah Burke, the father of the two wives, but as do- 
nees of Dennis Glisson, the grand-father of the two wives— 
donees under a deed of gift made, as is alleged, by Dennis 


Glisson. 
Stone and wife deny the existence of any such deed of gift 
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They say, that if any such deed was ever written and signed, 
by Dennis Glisson, it was never delivered by him. 

The Court below excluded this deed or paper, from the 
jury, thinking, that the evidence was not sufficient to show 
the paper to have been delivered. This seems to be the 
ground on which the Court put its final decision—a decis- 
ion made after all the evidence was out. 

Was there evidence sufficient to show a delivery of the 
paper? This, then, is the question. 

The evidence of the two of the subscribing witnesses, ex- 
amined, was to this effect: that Dennis Glisson “signed, 
sealed and acknowledged” this, and other “deeds” “of like 
character,’ conveying property to other children or to grand- 
children; that they signed the “deeds” as witnesses, and at 
his request; that he said this was his deed; that he took all 
of the deeds into his own possession after signing them and car- 
ried them away with him; that none of the grantees, or any 
one representing a grantee, was present. 

The evidence of Jacob G. Glisson was, that this paper and 
others of like character, to other children, was in the posses- 
sion of Dennis Glisson at his death, being found, after his 
death, in his desk; that these papers were all torn up by the 
heirs, who agreed among themselves, that the property should 
be equally distributed among them; that he gathered up the 
fragments of this paper,and pasted them on another sheet of 
paper; that this paper was recorded, but not until after the 
death of Dennis Glisson. 

This witness also testified, that, on the marriage of Mrs. 
Stone with Burke, her first husband, she carried the negroes 
mentioned in this paper home with her; that they remained 
in her possession till Burke’s death, when old Mr. Glisson 
carried her, her two daughters, and the negroes, back to his 
house, where they remained till Stone’s marriage with her, 
when the negroes were carried home by Mr. and Mrs Stone. 

This I believe is all of the evidence, that bears upon the 
question of the delivery of the paper. 
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And this, we think, is not sufficient to show a delivery of 
the paper. This shows, that the paper was never delivered 
to any one, for any purpose, but that it was always kept by 
the person who signed it, in his own possession along with 
other papers of a similar character, signed by him at the 
same time. Had he parted with dominion over the paper? 
Had he lost the power of revoking it? Wethink not. 4@c- 
ton vs. Woodgate, 2 Myl. §& Keene; Garrard vs. Lord Lau- 
derdale, 3 Sim. ; Wallyn vs. Coutts, 3 Mer. 707 ; Williams 
us. Everett, 14 East 582. In Garnors vs. Knight, 12 Eng. 
Com. L. R., there was, first, a delivery of the paper to the sister 
of the donor, with directions to keep it, and a statement, that 
it belonged to the donee; secondly, an understanding be- 
tween the donor and donee, that the former was ¢o secure the 
latter. Still, I must say, that I think. Garnors §& Knight 
somewhat difficult to uphold. 

But it was insisted that the possession of the negroes, was 
in accordance with the paper, and that this fact was sufficient 
to make out the delivery of the paper. But is it true, that 
the possession of the negroes was in accordance with the 
paper? The possession commenced in Mrs, Stone with her 
first marriage—a time long before the date of the paper, 
There is no evidence to show, that she ever surrendered this 
possession to her father, the signer of the paper; nor is there 
any, to show that she ever recognized the deed, or even knew 
of its existence before his death. True, she went with the 
negroes to his house to live with him, when her first hus- 
band died; but it is equally true, that when she married 
again she went away with the negroes; and there being 
nothing to show, that she knew of the existence of this paper, 
at this time, it is to be presumed, that she went away holding 
the negroes under the same title under which she had held 
them, when she came. 

Then, it was said, that the paper had been recorded. But 
the act of recording did not take’ place, until after the death 





SAVANNAH, JANUARY TERM, 1858. 71 


Oliver and wife et al., vs. Stone and wife. 








of the signer of the paper. The act therefore, could not be 
his act; and if not his act, it could not be an act that could 
affect him, or, the paper. 

Upon the whole, then, we think, that the evidence was not 
sufficient to show a delivery of the paper. Consequently, we 
think, that the Court below did not err in its final judgment 
made when all the evidence was out, excluding the paper 
from the jury. 

It becomes unnecessary, therefore, to consider the previ- 
ous judgments of the Court, made at successive stages of the 
evidence, excluding the paper. 

Some interrogatories were excluded. 

These, if admitted, would have proved, that the negroes 
belonged exclusively to the two daughters of Mrs. Burke, 

_(afterwards Mrs, Stone,) whereas the paper said, that the ne- 
groes belonged equally to her and the two daughters, The 
interrogatories, therefore, could not have supported the paper, 
and the bill was founded solely upon the paper. We see no 
error, therefore, in the exclusion of the interrogatories. 

We find nothing, then, to reverse, in the action of the 
Court below. 

But we do not wish to be understood as intimating an 

. opinion, that the plaintiffs in error, may not have a right of 
action as heirs of Jeremiah Burke. The question, whether 
they may, or may not, have such an action, is not presented 
by their case as that now stands, 


Judgment affirmed. 
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Lewis F. Harris, survivor, plaintiff in error, vs. ALFRED G. 
BarpeEn, et al., defendants in error. 


The verdict of a jury, not signed by the foreman, on which tlhe Court has giv- 
en judgment, is good, if in the Inferior Court, and the party defendant has 
neither moved in arrest of judgment nor appealed. 


Debt on Judgment, in Burke Superior Court. Decision by 
Judge Hott, at November Term, 1857. 


This was an action of debt brought by Lewis F. Harris, 
surviving partner of the late firm of Harris & Reilly, against 
Alfred G, Barden and Amos P. Watkins, on a judgment re- 
covered in Burke Inferior Court, 4th of January, 1843. The 
judgment was for $300, and interest thereon from 1st May, 
1842, and cost of suit, &c. 

The action was brought upon a copy of the judgment, es- 


tablished in pursuance of the statute providing for the es- 
tablishing of lost papers, the originals having been destroyed 
by the burning of the Court House of Burke county. 


The plaintiff offered in evidence, the entire record in the 
cause, consisting of the petition, process, service by Sheriff, ver- 
dict, judgment and certificate of the Clerk of copy estab- 
lished. 

To the introduction of which, in evidence, counsel for 
defendants objected. 

1st. Because said record was incomplete, in that it did not 
contain the original note upon which the judgment was ob- 
tained. 

2d. Because said record did not contain the names of the 
jurors by whom the verdict was rendered. 

3d. Because said record set forth, that the defendants were 
sued severally, whereas, in fact, they were in the original 
declaration, sued as co-partners. 


The Court sustained the objection, and excluded the re- 
cord, upon the grounds that it was imperfect, because no 
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judgment, except by confession, can be rendered in the 
Courts of Georgia, but upon the verdict of twelve men, and 
the record here offered in evidence, did not show that the 
cause had ever been before a jury. Their names not ap- 
pearing, not even that of their foreman, to the verdict. 


Plaintiff having no further testimony, the Court ordered a 
non-suit. To which order and judgment, counsel for plain- 
tiff excepted. 


Joun M. Guerarp, for plaintiff in error, 


Jones & Sturges, for defendant in error. 
By the Court.—McDonatp J., delivering the opinion. 


The record of the judgment on which the action in the 
Court below was founded, was tendered in evidence by the 
plaintiff’s counsel, and objected to on three grounds by de- 
fendant. The Courtruled it out on the ground, that, it did 
not contain the names of the jurors by whom the verdict 
was found. This decision of the presiding Judge, is assign- 
ed as error. 

The evidence offered, was the record of an established 
copy ofa judgment rendered by the Inferior Court of Burke 
county. The copy could not have been established regular- 
ly, without notice to the defendants. It is not pretended, 
that they did not have notice. Notice to them, must there- 
fore, be presumed. If the verdict was insufficient, or, if the 
plaintiff was unable to prove the verdict as it was found by 
the jury, it ought to have been objected to atthattime. If it 
was not objected to, or if objected to and the objection was 
overruled, and the defendants did not carry the causeto the 
Superior Court for the correction of the error, if any, they 
must be held now to have acquiesced in it. 

But it is insisted, that, if the copy be true, then the origi- 
nal judgment was radically defective, not being based on a 
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sufficient verdict, and the copy is therefore inadmissible. 
This objection is based on the mode of proceeding in Eng- 
land. There, whether the trials are at bar or at nisi prius, 
each cause has its distinct jury, and the names of the jurors 
appear in the judgment roll. Here, our juries are empan- 
elled differently, and all causes at issue, at one term of the 
Court, are submitted to juries, summoned and empanelled 
according to our statutes for the trial of every cause depend- 
ing between parties litigating at that term. Their names 
appear on the minutes at the beginning ofthe term. In no 
case tried by a petit jury, do the names of the jurors who 
tried it, appear in the verdict, or annexed thereto. The ver- 
dicts are usually signed by a foreman, but, if in any case, 
that be not done, and the verdict appears in the record with- 
out his signature,and a judgment is signed thereupon, it 
must be presumed that the verdict was satisfactory to the 


Court, and deemed by it, to be sufficient in form and sub- 


- 


stance, to warrant the judgment. 
We may, indeed, say, that if a cause be tried in the Inferior 
Court, and a verdict be rendered against the defendant, and 
he neither appeals therefrom, nor moves in arrest of judg- 
ment, and the judgment of the Court be entered up thereon, 
the verdict must be considered sufficient to warrant the 
judgment, so far as it is entered in conformity thereto. There 
is a verdict in the words in this case, and although it is not 
signed by the jury, or a foreman, asis commonly done, we 
must presume that it was returned into Court as the verdict 
of a jury, regularly empanelled and sworn, in a manner satis- 
factory to the Court, which rendered judgment thereon. 


Judgment reversed. 
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Tre Avevsta AND SavannaH Rartroap Company, plain- 
tiff in error, vs. James R. McEimurry, defendant in error. 






{1.] If in a proceeding against a Railroad Company, it is alleged that the injury 
complained of was committed on a different day from that shown by the proof, 
the variance is not fatal. . 

{2. and 3.] The law requiring blow posts to be erected by Railroads, at the dis- 
tance of two hundred yards from crossings, signals to be given of the ap- 
proach of trains, &c., may be looked to, as indicative of the Legislative mind, 
as to the subject of diligence, in suits against the company for civil injuries. | 







{4.] A plaintiff may recover of a Railroad Company for an injury done to his 
person or property, although not without fault himself, provided the mischief , 
was the result of gross negligence on the part of the company, and could y 
have been avoided by the exercise of ordinary care. 

[5.] All judgments are presumed legal until the contrary is shown, and the-bure 
den is upon the plaintiff in error to make out affirmatively that the decision 
complained of is erroneous. And he must embody in his bill of exceptions, 
enough of the testimony to satisfy the reviewing Court that he is entitled to 
the charges requested, not as abstract propositions, but as the law of the 
case upon the facts proven; and failing to do this, he must suffer the conse- 
quences. 

[6.] It is not unqualifiedly true, that no particular speed is required by law of 
Railroads. The train must be so checked as to enable the engineer to stop 
his machine at crossings, to avoid collisions, and it is not incumbent upon the 
plaintiff to show that the speed was reckless, and that the engineer could 
not have stopped his train before reaching the crossings: or that he saw the 
obstruction and heedlessly proceeded. 

{7.] The failure of a Railroad train to comply with the requisitions prescribed 

by law, does not necessarily make a road liable for damages, nevertheless it 

( . will be sufficient usually to constitute a prima facie case, or want of due dili- 

gence. 





















Assessment of Damages, in Richmond Superior Court. 
Tried on appeal before Hott, Judge, at October Term, 1857. 









Under the provisions of the statute of 1851,-’2, page 108, 
James R. McElmurry served a written notice on the Augus- 
ta and Savannah Railroad Company to appear at the Inferior 
Court to be held in and for Richmond county, on the Thurs- 
day after the first Monday in March, 1756, to show cause 
why the damages should not be assessed against said compa- 
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ny for killing a negro woman belonging to plaintiff of the 
value of one thousand dollars, and tearing to pieces and in- 
jaring a certain cart of the value of thirty dollars, “by the 
running of a car, engine or locomotive or other machinery, 
on said road.” The killing and injury were alleged to have 
been done by said road “on the night of the 4th February, 
1856, in the county of Richmond, at or near the place where 
the common road leading to Bennock’s old mill crosses the 
Augusta and Savannah Railroad, the same being nearer to 
McBean’s than to any other station.” 


By consent of parties, the case was transferred to the ap- 
peal docket of the Superior Court of said county. 

The case came on for trial on the appeal, at the October 
Term, 1857, of Richmond Superior Court, Judge Hott, pre- 
siding: After the testimony was closed, and argument by 


counsel, the defendant requested the Court to charge the 
jury upon various grounds, all of which the Court refused, 
save two. 

To which refusal to charge, counsel for defendant excep- 
ted, and assigns error: ; 

Ist. Because the Court declined to charge as requested by 
defendant as follows: “This suit being a proceeding under 
a special statute, the allegations must conform to the proofs, 
and, if the jury find that the damage is alleged to have been 
committed on the 4th, and the proof shows that it was done . 
(if at all) on the 5th of the month, the verdict must be for 
defendant.” 

2d. Because the Court declined to charge as requested by 
defendant as follows: “The act of January 22, 1852, is a 
penal statute, and is not the measure of the defendant’s lia- 
bilities or of the plaintiff’s rights in this civil suit.” 

3d. Because the Court declined to charge as requested by 
defendant as follows: “The civil liability of railroad com- 
panies, by the 5th section of said act, remains as before its 
passage, and is not affected by the act.” 
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ath. Because the Court declined to charge as requested by 
defendant as follows: “ In an action against a Railroad Com- 
pany to recover damages for injuries sustained in consequence 
of the negligent running of rail-road cars, in order to war- 
rant a recovery by plaintiff, it must appear that the defend- 
ant’s agents were guilty of negligence, and that the plaintiff, 
himself, and his servant, were free from negligence or fault ;” 
and further, “it is necessary for the plaintiff to establish the 
proposition, that he himself and his servant were without 
negligence and without fault.” 

5th. Because the Court declined to charge as requested by 
defendant as follows: “ The engineer was not bound to hold 
up his engine, provided he might have stopped the machine 
between the blowing post and crossing.” 

6th. Because the Court declined to charge as requested by 
defendant as follows: “ No particular speed is prescribed by 
law, and the defendants are not liable unless the speed is 
shown to have been reckless; and it is necessary for plaintiff 
to show, before he can recover, that the engineer could not 
have stopped his engine before reaching the crossing, or that 
he saw the obstruction and heedlessly proceeded.” 

7th. Because the Court declined to charge as requested by 
defendant as follows: “The failure to blow the whistle, to 
check the speed, or to erect sign boards, does not necessarily 
make a road liable for damages done on the road,” and char- 
ged the same to be a want of due diligence by the defendant. 


The charge of the Court on the fourth point was briefly 
this: that defendants are bound for reasonable care and dili- 
gence in running their cars, and ja departure from the rules 
of running prescribed by law is a want of such care and 
diligence ;—that when the plaintiff is chiefly in fault he can- 
not maintain an action; where the parties are equally in 
fault, he cannot maintain an action; but that though the 
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plaintiff be somewhat in fault, yet, if the defendants have 


béen guilty of gross negligence, he may maintain an action. 
WM. W. HOLT, Judge. 
Dec. 3d, 1857. 


Mitiers & Jackson, for plaintiff in error. 


Waker & Ropeers, for defendant in error. 


By the Court—Luvumrxtin, J. delivering the opinion. 


[1.] Was the Court right in refusing to charge the jury, 
that if the injury was alleged to have been committed on 
the 4th day of the month, and the proof showed that it was 
done on the 5th, that the verdict must be for the defendant ? 

It is argued that this being a summary proceeding, and in 
derogation of the common law, should be construed strictly. 
Acts relative to railroads cannot be in derogation of the 
common law, for railroads were unknown to the common 
law; and the principles of the common law applicable to 
ordinary public roads and vehicles, would not apply to steam 
engines with their tremendous speed and power. Jones’s 
Forms is a great innovation upon the common law, and yet 
being intended to advance the remedy, are liberally constru- 
ed. Railroad acts, we apprehend should not be construed 
more strictly than penal statutes, and no such rule as to the 
time laid in the indictment is observed in criminal proceed- 
ings. 

The act itself evidently contemplates some latitude in this 
respect. The notice given is to contain a statement of the 
time and place of the injury, “as near as can be ascertained ;”’ 
but it is not required that it should set forth precisely when 
and where the damage was perpetrated. Pamphlet Laws, 
1853-'4, p. 93. 

[2. and 3.] As to the 2d request, it is not pretended that 
the Act of 22d January, 1852, is the measure of the defend- 
ant’s liability or of the plaintiff’s rights in a civil suit. We 
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do not know that we correctly apprehend the meaning of the 
terms in which this request was made. We do not suppose, 
that because this act imposed a fine of $1,000 upon one offi- 
cer and of $500 upon another for violating its provisions, 
that therefore $1,000 or $500 was the measure of damages 
for the destruction of property regardless of its real value. 
The word measure, was not used with etymological accura- 
cy. It was simply meant to affirm by the 2d and 3d, that 
the act had nothing to do with the civil liability of the com- 
pany. 

If we are right in this construction, thén we must dissent 
from the proposition. The Act certainly has something to 
do with the matter. In requiring blow posts to be erected 
at the distance of two hundred yards from the crossings and 
signal to be given, of the approach of the train, and to check 
the speed of the engine, so as to put it in the power of the 
engineer to stop entirely, to prevent collision at the crossings, 
and making it penal to omit these duties, the Legislature in- 
tended to indicate in unmistakeable language the views it en- 
tertained upon the subject of negligence, as to this particular 
class of injuries, Hence the remark which fell from this 
Court, through kindness to railroads, ina former opinion, 
that they would do well to look to these provisions of ‘the 
law. A failure to do so, and damage resulting therefrom, 
would, to say the least of it, make out a prima facie case 
against the company. We suppose that the declaration in 
the 5th section of the act, that the civil liability of the com- 
pany remained as before its passage, was intended merely to 
negative the inference, that this civil liability was discharged 
in consequence of the penalties imposed by the act. In oth- 
er words, to rebut the presumption that the civil injury was 
merged in the crime. 

' [4.] According to the previous adjudications of this Court 
in 18th and 19th Georgia Reports, in which the Macon and 
Western Railroad Company was defendant, this 4th re- 
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quest does not state the law correctly. ut is not necessary to 
enable the plaintiff to recover, to show, that he is without 
fault. On the contrary, the learned Judge has stated the 
rule correctly, one enunciated by this Court after much de- 
liberation, and one which approximates perhaps, as near to 
accuracy as is possible in such cases. It is this, that al- 
though the plaintiff be somewhat in fault, yet if the defend- 
ant be grossly negligent, and thereby occasioned or did not 
prevent the mischief, the action may be maintained. 

[5.] The next assignment of error is, that the Court de- 
clined to charge the jury when requested, that the engineer 
was not bound to hold up his engine provided he might have 
stopped the machine between the blowing post and crossing. 

As to this request, we have this to say, that while it may 
be true in the extreme case put by the learned counsel, that 
if the train be merely dragging along at a snails pace, it may 
not be necessary further to check its speed, still unless the 
proof showed that such was the fact in this case, we are not 
authorized to reverse the judgment. The state of things 
conjectured, is neither more nor‘less, than that exacted by 
the statute. To be moving atthe rate of fifty yards an hour, 
is to check the engine, so as to have it completely under the 
control of the engineer. And that is all the law demands. 
All judgments are presumed legal until the contrary appears: 
and the burden is upon the plaintiff in error, to show affir- 
matively that the decision complained of is erroneous, and 
he must embody in his bill of exceptions, enough of the 
testimony to satisfy the reviewing Court, that he was entitled 
to the charge asked, not as an abstract proposition, but as the 
law applicable to the actual proof in the case. Failing to 
do this, he must suffer the consequences. 

[6.] We take issue with the able counsel, as to the law of 
case as set forth in the sixth request to charge. A particular 
speed is required, at or near the crossings. The train must 
be so checked as to enable the engineer to stop his machine 
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at crossings. And it is not incumbent upon the plaintiff to 
prove, that the speed was reckless, and that the engineer 
could not have stopped the train before reaching the cross- 
ing: or, that he saw the obstruction and heedlessly proceed- 
ed. Suppose the contrary of all this be true; still if the sig- 
nal was not given at the distance of two hundred yards to 
put the other party oh their guard, the company might be 
made liable. And in addition to this, we have the same re- 
ply to make as to the proof, that we did under the 5th as- 
signment, and that is, that the circumstances of the case did 
not justify this request. 

[7.] And so of the last request. While it may be conced- 
ed, that the failure of the train to comply with the duties 
prescribed by the statute, does not necessarily make a road 
liable for damages, still it will constitute a prima facie case, 
and usually will be sufficient to establish a want of due dili- 
gence. 

No new trial was applied for in this case; and therefore 
under the Act of 1853, 1854, as interpreted by this Court, 
any misdirection does not per se entitle the party cast toa 
new trial. It may be, that the evidence entitled the party to 
the charges requested, still if no injury resulted from the re- 
fusal of the Court to give them, or substantial justice was 
done, we have not felt constrained to grant a new trial, unless 
a motion was made for that purpose and refused in the Court 


below. 
Judgment affirmed. 


VOL. XxIV. 6. 
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The county is not liable to pay a person for food and lodging furnished by him 
toa jury; and this although he may have been ordered by the Court to charge 
his account tothe county. 








Mandamus, in Richmond Superior Court. Decision by 


Judge Hott, at October Term, 1857. 











At the April Term, 1857, of Richmond Superior Court, 
Judge Holt ordered, that the petit jurors, while engaged and 
detained in the trial of criminal cases, be furnished with 
food and lodging. By virtue of this order, the Sheriff engag- 
ed or made arrangements with Lemuel Dwelle, Sr., to pro- 
vide the jurors with said board and lodging, who, at the termi- 
nation of the Court, rendered his account therefor, amount- 
ing to $186, which was allowed by the presiding Judge. 
Dwelle afterwards presented his account for payment to the In- 
ferior Court, who refused to pay the same, and he therefore 
applied to the Superior Court for a mandamus to compel said 
Inferior Court to grant him an order upon the cotinty Treas- 
urer for the payment of his account. 

In answer to the rule nisi, the Justices of the Inferior 
Court showed for cause, 

Ist. That there was no funds in the treasury for the pay- 
ment of said demand. 

2d. That there was no law requiring or authorizing the 
payment of said demand. | 

Upon the hearing, the presiding Judge of the Superior 
Court held the showing insufficient, and ordered the manda- 
mus to issue. To which decision the Justices of the Inferior 






















Court excepted. 







W. T. Goutp, for plaintiff in error. 


W. G. Jounson, for defendant in error. 
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By the Court.—Bennine, J. delivering the opinion. 


We do not know of anything, in any law, that makes the 
county liable to pay for the food and lodging furnished toa 
jury. 

It is not contended, that there is anything having this ef- 
fect, in the common law. 

But itis said, that there is something having the effect, in 
the Act of 1831, to amend the oath of bailiffs. But surely 
that cannot be true, rather the reverse of it must be true. 
The second section ofthe Act is in these words: “whenever 

, it shall so happen, that the jury is confined in ‘the investiga- 
tion ofany case, for a length of time, which exposes them to 
hunger or cold, the Court may, on application from said jury, 
direct them to be furnished, at their own expense, with such 
nourishments as in his own judgment may seem just and 
proper, and permit them to have provisions or fire, or either, 
if circumstances should, in the judgment of the Court, re- 
quire it.” Cobb Dig., 554, 

Here the idea that the “nourishments” are to be furnished 
at the expense of the county, is excluded. 

The oath prescribed, is as follows: “You shall take this 
jury, and all others committed to your charge, during the 
present term, to the jury-room or some other private and 
convenient place, where you shall keep them without meat, 
drink or fire, candle-light and water only excepted, (unless 
otherwise directed by the Court,”) &c. 

In this, there is nothing in the least, inconsistent with the 
second section, nothing that favors the idea, that the jury, in 
any case, isto be fed and lodged at the expense of the 
county. It was not insisted that there is any other statute 
bearing upon the subject. 

It was said, however, that some liability of this kind, in 
the public, is necessary to the administration of justice. But 
there was a time, when nobody thought that such a liability 
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exists; a time, when there was no practice or example of 
laying the expense of feeding and lodging ajury on the pub- 
lic. Yet, during that time, fustice was administered. Even 
up to the present time, it continues true, I believe, of other 
States of this Union, and also, true of England, that this ex- 
pense is not laid on the public. 

We think, then, that the county of Richmond, was not li- 
able to pay Mr. Dwelle, his account for food and lodging fur- 
nished by him to the jury, and consequently that the decis- 
ion excepted to was wrong. 

We do not mean to intimate, that the Court below did not 
have the power to allow the jury to refresh themselves at 
their own expense. 


Judgment reversed. 





Joun Sitcox & Wire, plaintitls in error, vs. Joun Nexson et 
al., ex’rs, defendants in error, 


{1.] A party claiming a legacy as lapsed to the heir at law, on the ground that 
the legatee named in the will has had no existence, must make clear and 
satisfactory proof of the allegation, to entitle himself to it. 

[2.] A legacy lapsed, does not fallintothe residuum, where it is manifest, 
from the will, that the testator did not intend that the residuary legatees, 
from the nature of the bequests or devises to them, should take any part of a 
legacy. 

(3.] When residuary legatees are not, from the construction placed upon the 

will, interested in the question of lapse, they are not necessary parties to the 

bill. 


In Equity, from Richmond Superior Court. Tried by 


before Judge Hort, at October Term, 1857. 


This bill was filed by John Silcox and Charlotte his wife, 
formerly Charlotte Nelson, widow of Matthew Nelson, de- 
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ceased, against John Nelson and James Harper, executors of 
said Matthew, for the recovery of the sum of two thousand 
dollars, with interest, claimed by complainants, as heirs at 
law, of said deceased, the same being a legacy bequeathed 
by testator to the trustees of the Braithwaite School in the 
Parish of Ripon, county of York, in England, and which 
legacy complainants allege lapsed, and belongs to the heirs at 
law of deceased. 

The following is a copy of the last will and testament of 
said Matthew Nelson, deceased. 


GEORGIA, Ricumonp County: 


I, Matthew Nelson, of Augusta, in the State of Georgia, 
being of sound mind and memory, do make this, my last 
will and testament, in manner and form following: 

I desire all my property, both real and personal, except my 
wearing apparel, furniture and real estate and negroes here- 
inafter specially bequeathed, to be sold at the discretion of 
my executors hereinafter named, and the proceeds, after pay- 
ment of my just debts and funeral expenses, to be distribut- 
ed in the following manner: 

I give and bequeath to my beloved wife, Charlotte, my ne- 
growoman named Kezia and hertwo children, and such 
portion of household and kitchen furniture as she may, in 
her opinion, require for her own use. Talso give and be- 
queath to my said wife Charlotte, during her life, my dwell- 
ing house, with its appurtenances, and the land adjoining 
the same, between Walker street on the north, Fenwick 
street continued on the south, McKinnie street on the east, 
and Meigs’ line on the west; and at the death of my said 
wife, itis my will that my said dwelling, appurtenances and 
the land within the above described bounds, shall descend to 
my nephew, John Nelson and his heirs. I also give and be- 
queath to mysaid wife Charlotte, one-third part of all the rest 
and residue of my estate, not heretofore divided away, to be 
paid to her within a reasonable time after sale of my estate. 
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My will and desire is, that one other third part of my es- 
tate, not hereinbefore divided away, may be equally divided 
between my brother Peter and all my nephews and nieces, 
and the three children of my beloved wife Charlotte, to be 
paid to them as soon as convenient, after the sale of my es- 
tate. 

My will and desire further is, that the remaining third of 
my estate, not hereinbefore divided away, may be dispos; 
ed of as follows: that is to say, that the sum of two thousand 
dollars be invested in stock by my executors hereinafter nam- 
ed, and that the income of the same be remitted annually 
tothe Trustees of the Braithwaite School in the Parish of 
Ripon, and county of York, in England, for the use of said 
school, and for the purpose hereinafter mentioned. The 
trustees of said Braithwaite School to be elected tri-annually 
by the parents and guardians ofthe children legally entitled 
to the use of said school, and said trustees to have a vote in 
the selection of the teacher or teachers, and to have the privi- 
lege of admitting to the use of the school, ten poor scholars, 
whom he considers the most deserving. 

My will also is, that the first year’s income of said in- 
come, may be applied to the repair of said school house and 
its appurtenances, and that of the income of all subsequent 
years from said sums, two-thirds be allotted to the teacher 
or teachers, and the remaining third to be appropriated to 
paying the expense of three respectable weekly news- 
papers for the use of the school and the neighboring inhabi- 
tants, and the purchase of books for the school, or to form a 
library and for the purpose of stationary for said school. 

My desire is, that the remainder of said third part of my 
estate, after investing two thousand dollars in stock for the 
purpose aforesaid, may be applied to some charitable or be- 
nevolent purpose or purposes in Augusta, at the discretion 
of my executors hereinafter named. 

I nominate and appoint my said nephew John Nelson 
and my friend James Harper of Augusta, executors of this 
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my last will and testament, hereby revoking all former wills 
made by me. 

In witness whereof I have hereunto set my hand and af- 
fixed my seal, this 14th September, 1839. Signed, sealed 
and published and declared by said testator, as his last will 
and testament, in presence of us, who, at his request, in his 
presence and presence of each other, have subscribed our 
names as witnesses, 

MATTHEW NELSON, [Szat.] 
Wa. Harper, 
S. L. Bassrorp, 
Cuares Dueas. 


Codicil to my last will and testament.—-I revoke the be- 
quest in the aforesaid will, made in favor of benevolent or 
charitable purposes in Augusta, and desire that the amount 
of said bequest may be paid to my nephew John Nelson and 
Louisa C. Cooper, the daughter of my beloved wife Charlotte, 
share and share alike, as soon as convenient for my execu- 
tors. In witness whereof I have hereunto set my hand and 
seal, this 9th day of November, 1839. 

his 
MATTHEW x NELSON. 
Witnesses, mark. 
A. CuNNINGHAM, 
F. M. Rosertson, 


The bill further states, that Mrs. Silcox is the only heir at 
law, of the testator, and as such is entitled to all his estate 
not disposed of by his will; that the legacy to the Braith- 
waite School, has /apsed for want of a person or corporation 
entitled to receive the same; and that there is not, and never 
has been such person or corporation; and that no applica- 
tion or demand‘has ever been made to the executors for said 
legacy, nor have they any knowledge or information of the 
existence of any person or corporation entitled to receive the 
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same; that said legacy has remained in the hands of theex- 
ecutors, unclaimed ever since testator’s death, now about 18 
years; and that during all that time they have had the use 
and benefit thereof. 

The bill prays that the defendants, as executors, be com- 
pelled to account for and pay over to complainants, as heirs 
at law, the said sum of two thousand dollars and the inter- 
est thereon. 

The defendants answered the bill, and the cause was tried 
upon the bill, answer and replication. 

Counsel for complainants relied upon the following por- 
tions of defendant’s answer, as evidence to prove the non- 
existence of the legatee named in the will, and to establish 
complainants’ right to the same as a_ lapsed legacy, viz: 

“That shortly after the death of Nelson, in 1839, a copy of 
his will was forwarded by defendants to Peter Nelson,a 
brother of testator, residing in the county of York, England, 
the supposed place of residence of the trustees of the Braith- 
waite School, in the Parish of Ripon, witht he request that he 
would furnish them with the copy will forwarded, to the end 
that there might be a demand for and receipt of the amount 
of said legacy, under said will.’ 

“That several years after, a letter was received by defen- 
dants, which has been lost or mislaid, and writer’s name not 
recollected, but the writer professing to have authority from 
the trustees to receive payment of said legacy. But defen- 
dant, John Nelson having doubts as to the character and au- 
thority of the applicant, wrote tohim, by advice of counsel 
what was necessary, but no answer was ever received.’ 

“That since the filing of this bill, the defendant, John Nel- 
son had written to one John Nelson of the county of York, 
England, a nephew of the testator, asking his aid, and 
through him, that of others, in putting in movement, the par- 
ty or parties entitled to the legacy, but all efforts to attain that 
end, have, so far as these defendants are informed, been so far 
unavailing.” 
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The presiding Judge charged the jury, “that itwas incum- 
bent on complainants to show that nosuch person as the 
legatee existed, before the legacy can lapse;” “that this must 
be shown by evidence, and that there was no evidence ad- 
duced, except the answer; that the non-existence of the lega- 
tee being charged, it must be proved.” 

“That if the legacy be lapsed, it becomes a residuum, to be 
divided among the residuary legatees under the provisions of 
the will; thatif the jury find it be a lapsed legacy, it did, in the 
opinion of the Court, go into the residuum, and if it went 
there, then the complainants could not recover, and the ver- 
dict must be for the defendants, because a residuary legatee 
could not recover his portion ofa residuum alone, but must 
join all the residuary legatees as parties.” 

The jury found for the defendants, and complainants ex- 
cept and assign as error the charges of the Court above 
stated. 


Jno. C. Syeep, for plaintiffs in error. 


W. T. Goutp, for defendants in error. 


By the Court.—McDonatp J., delivering the opinion. 


The bill in Chancery, on the trial of which, the errors as- 
signed are alleged to have been committed by the presiding 
Judge in the Court below, was instituted by the complainants 
claiming, as having lapsed, the legacy of $2000 directed bv 
the testator;to be invested in stocks, the income of which was 
directed to be paid to the Braithwaite school in York county, 
England, and alleging that the complainant, Charlotte Silcox, 
is the heir at law, of the testator, and under that title, insist- 
ing that the said sum and its accumulations, belong, of right, 
to her, and praying that it may be su decreed. The answer 
claims that if the legacy has lapsed, it fell into the general 
residuum, and is distributable as the will directs. The 
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cause went to trialon the billand answer. The points sub- 
mitted by complainants’ counsel, the parts of the answer re- 
lied on by them, the charge of the Court below, and the ex- 
ceptions thereto, presented to this Court as assignments of 
error, are set forth in the statement of the case. 

[1.] The charge of the Ccurt in regard to the proof of the 
lapse of the legacy is correct in all respects, A complain- 
ant, who claims, as heir at law, a legacy, which he alleges, 
has lapsed, because of the non-existence of the legatee 
named in the will, must entitle himself to it by clear and 
satisfactory proof of that allegation. The proof relied on 
in this case, shows that but little effort was made by the 
executor or any one else, to prove the existence or non-exis- 
tence of the legatee entitled to the two thousand dollars un- 
der the will. Indeed, as far as it goes, it establishes a strong 
probability, that by the use of a little diligence and effort, 
the legatee might have been found. 

[2.] We think the Court erred in charging the jury, tha 
if the legacy be lapsed, it becomes a residuum, to be divided 
among the residuary legatees, under the provisions of the 
will, Where the residuum is given in distinct parcels, as in 
this case, or, to several as tenants in common, it is to be in- 
ferred that the testator did not intend that lapsed legacies 
should fall into the residuum, but it isto be presumed in 
such case, that he had expressed all that each residuary 
legatee should take. The case of Loyd vs. Loyd, reported in 
4 Beavan, 231, is very like this, There, the residue was to 
be divided in three portions, and one third was given to A. 
another third to B., and, as to the other third, £500, part 
thereof to C.,and the residue and remainder of such third to 
other parties, and C, died in the life time of the testatrix. It 
was held, that the £500 lapsed to the next of kin. 

[3.] From the interpretation of this will, it follows that the 
residuary legatees cannot be interestedin the question o 
lapse, and are not, therefore, necessary parties. 

Judgment reversed. 
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EzexieEL Cuirron, plaintiff in error, vs. Joun Lrvor, et al., de- 
fendants in error. 


{1.] Ifa party is prevented by sickness from appearing at the proper Court, at 
the proper time, to make his defence at law, he is entitled to relief in a 
Court of Equity. 

[2.] No appeallies froma rule absolute awarded by the Court, for the foreclosure 
of a mortgage. 


{3.[ Where a defence is purely equitable, a party is not foreclosed from assert- 
ing his right, by suffering judgment at /aw to go againt him. 


In Equity, from Emmanuel Superior Court. Decision by 
Judge Hott, at chambers, October 2, 1857. 


This was a bill for injunction and relief, filed by Ezekiel 
Clifton, against John Livor. 

The bill alleges that Livor, of the State of New York, ap- 
plied to complainant, and represented to him, that he could, 
by a new process, teach him, in the space of 60 days, a thor- 
ough knowledge of surveying, etymology, syntax, single and 
double rule of three, analysis, interest, discount, loss and gain, 
equation, partnerships, square-root, book-keeping, and simple 
equations of algebra. That complainant, an uneducated 
man,and relying upon the representations and promises of 
said Livor, entered into an agreement with him, to teach 
complainant the said branches of an education, and in cor- 
sideration thereof, executed and delivered to him twenty (20) 
promissory notes, each for thirty dollars, amounting in the 
whole to the sum of $600; and for the security of the pay- 
ment thereof, executed to Livor a mortgage on two tracts of 
land, containing about 780 acres, situated in the county of 
Emmanuel. 

That Livor, on his part, executed and delivered to com- 
plainant, the following instrument of writing, viz: 

Groreia, EMMANUEL County. 

I, John Livor, do agree to teach, from the 20th January, 

1851, forthe term of 3 months, considering twenty days as 
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one month, to Ezekiel Clifton, for the purpose of imparting 
the following branches: The art commonly used for survey- 
ing, etymology and syntax of E. grammar, C. arithmetic, 
consisting of the single and double rule of three by analysis, 
interest, discount, loss and gain, equation of time, partner- 
ships and square-root, also the art of book-keeping, and the 
simple equations of algebra. 

Furthermore, the said Ezekiel Clifton is empowered to fol- 
low me up, for the purpose of being taught and improved in 
the above branches, after the expiration of time above men- 
tioned, free of charges. I also agree that all notes.I hold 
against Ezekiel Clifton, shall be null and void, if I do not 
comply with the terms above mentioned. 

The school is to begin on the above date. 

JOHN LIVOR. 





The bill further states, that Livor, after teaching only twen- 
ty days, left for parts unknown, and wholly failed to teach 
complainant the branches enumerated in said agreement, 
and took with him the notes and mortgage, obtained upon 
representations which turned out to be false and fraudulent. 

That afterwards, said Livor, by his attorney, A. H. H. 
Dawson, at the October Term, 1855, of Emmanuel Superior 
Court, procured a rude nisi, returnable to April Term, 1856, 
to foreclose’said mortgage. That for providential causes said 
April Term was not held, and complainant, therefore, had 
no opportunity to make his defence. At the September 
Term, 1856, complainant was too sick to attend Court, until 
the evening of the second day of the Term, and before his 
arrival said w/e had been made absolute, although his coun- 
sel had moved the Court to allow complainant until the last 
day of the Term to file his defence, and which was refused. 

That upon said judgment of foreclosure a fi. fa. issued, 
and was levied upon the mortgaged premises, which were 
sold on the first Tuesday in March, 1857, by the Sheriff of 
Emmanuel county, who, by the direction of A. H. H. Daw- 
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son, attorney for Livor, bid of said land for Dawson, at and 
for the sum of nine hundred dollars; said Dawson not be- 
ing present himself, or by any agent save the Sheriff. That 
no money has been paid by Dawson upon his said purchase, 
and no titles madeto him by said Sheriff, and complainant 
is still in possession of the premises, but Dawson is threaten- 
ing to turn him out. 

The prayer of the bill is, that Livor and his attorney, Daw- 
son, be decreed to surrender said notes and mortgages, and 
that that they be declared null and void and cancelled ; that 
the judgment of foreclosure and fi. fa.thereon, be annulled 
and set aside. That said sale be declared a nullity, and said 
defendants be perpetually restrained and enjoined from fur- 
ther proceedings under said judgment and fi. fa., and under 
said illegal sale of said premises. 


Upon hearing the bill, the Chancellor made the following 
order, to-wit: 

Read, considered and sanctioned, as far only as relates to 
the sale under the mortgage fi. fa. complained of. Let sub- 
peenas be issued as prayed for, and an injunction to restrain 
all further proceedings under said sale. The injunction to 
continue until the further order of the Court. 

( Signed,) WM. W. HOLT, 
Judge S. C., M. Dist. 


To which order, counsel for complainant excepts, because 
the same is only a partial one, and extends only to the sale 
made by the Sheriff'and the proceedings thereon, whereas, 
the prayer of the bill is to enjoin and restrain defendants 
from any proceedings in the premises. 


W. B. Gavupen, for plaintiff in error. 


¢ 


A. H. H. Dawson, for defendants in error. 
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By the Court.—Lumrxi, J. delivering the opinion 


This was an application by bill for relief and injunction. 

It charges, that on the 20th day of January, 1851, one 
John Livor, of the State of New York, applied to the com- 
plainant, and represented to him that he could, by a new 
process, teac!: complainant in the space ef sixty days, a tho- 
rough knowledge of surveying, etymology, syntax of Eng- 
lish grammar, single and double rule of three, analysis, in- 
terest, discount, loss and gain, equation of time, partnerships 
and square-root; also the art of book-keeping, and the sim- 
ple equations of algebra!!! Furthermore, the complainant 
is “ empowered to follow” the said Livor “up,” for the pur- 
pose of being improved in the above branches, after the ex- 
piration ofthe time mentioned in the contract, free of charge. 
The said Livor also agreed that allnotes held by him against 
complainant, should be null and void, if he did not perform 
his part of the undertaking. 

The bill charges, that Livor taught twenty days only, or 
one-third of the stipulated term, and left the country for parts 
unknown; and that he wholly failed to teach complainant 
the branches enumerated in his written articles. There is an 
acknowledgment upon the agreement, of the payment of 
twenty days, viz: one month’s tuition, commencing from the 
20th January, 1851. 

The bill further charges, that the complainant being an 
uneducated man, and relying upon the promises of Livor, 
made and delivered to him twenty promissory notes, each for 
thirty dollars, amounting in the whole to the sum of $600 ; 
and for securing the payment thereof, the complainant exe- 
cuted to Livor, a mortgage on two tracts of land, containing 
about 680 acres, lying in Emmanuel county. 

The bill also states, that at the October Term, 1855, of the 
Superior Court ef said county, Livor, by his attorney, A. H. 
H. Dawson, Esquire, obtained a rule nisi to foreclose the 
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mortgage charged to have been falsely and fraudulently pro- 
cured by Livor from the complainant, which rule nisi was 
returnable to the next April Term, 1856. That owing to prov- 
idential causes that Term of the Court failed, and that at the 
September Term, thereafter, complainant was too sick to at- 
tend Court until late in the evening of the second day of the 
Term; and that when complainant arrived, the w/e had been 
made absolute, although complainant alleges, that he was 
informed by his counsel that he, in his behalf, had urged 
upon the Court to allow complainant until the last day of 
the Term, to file his affidavit in terms of the law, which the 
Court refused. . 
The bill further states, that but for the sickness of the com- 
plainant, which prevented him from attending Court, he 
could have made it appear that the mortgage so foreclosed, 
was not only fraudulently procured, but that Livor, the mort- 


gagee, utterly failed to comply with his part of the agree- 
ment, and with the conditions upon which he obtained said 


mortgage. 

It further appears from the bill, that upon the rule abso- 
lute, a fi fa. was issued and levied on the mortgaged premi- 
ses, which were sold and boughtin by one John Overstreet, 
the then Sheriff of Emmanuel county, Mr. Dawson, the at- 
torney of Livor, not being present bidding by himself or any 
. agent; neither did he pay any money for theland. That no 
title has been conveyed by Overstreet; that Clifton, the com- 
plainant, is still in possession, but that he is threatened with 
eviction by Mr. Dawson, the attorney for Livor. 

Upon these allegations in the bill, the Court granted the in- 
junction, so far only as relates to the sale already made by 
the Sheriff And the only question now is, whether, accord- 
ing to the case made, the complainant is not entitled to fur- 
ther relief? In other words, is he not entitled to be Jet in tp 
the defence of the contract itself; and to avoid it if he can, 
for fraud, failure of consideration, or any other cause? 

We need notcharacterize this contract; it characterizes 


” 
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itself. Itis stamped upon its face with the grossest imposi- 
tion on the one part, and the blindest credulity on the other. 
It proves, to be sure, that the “schoolmaster is abroad,” but , 
such a schoolmaster! It shows another fact, that the people 
of Georgia are longing to eat of the fruit of the Tree of Knowl- 
edge. The State owes it to herselfto supply them with com- 
petent teachers. 

We need not remark, that no appeal could have been en- 
tered from the ruleabsolute awarded by the Court, in this case 
It has been gravely doubted whether the mortgagor, upon a 
rule to foreclose, is entitled to make any other defence than 
that specified in the statute, and that is, that he is entitled to 
payments which-have not been credited upon the mortgage, 
or to set-off, which in equity ought to beallowed. True, this 
Court has put a more liberal construction upon the judiciary 
Act of 1799, prescribing the mode of forclosing mortgages on 
real estate. Still, it makes no express provision for forming 
an issue to be tried by a jury. In short, it does not directly 
provide a common law remedy. We are inclined to think. 
therefore, that the mortgagor is entitled to go into equity, to 
make his defence available, especially if, as in this case, he 
is entitled to special relief, namely, to have his notes and 
mortgage delivered up to be cancelled,that they may no more 
encumber his property. If this be so, the complainant can- 
not be said to have had his day in Court. And he has lost 
nothing by suffering judgment a¢ /aw to go against him. 

[1.] But waiving all these views, we meet the question 
broadly and inquire, does not the complainant render a suffi- 
cient excuse for failing to file his defence at /aw 2 Heis not re- 
sponsible for the miscarriage of the Court at the Spring Term, 
1856; and he was prevented by sickness from arriving in 
time at the Fall Term thereafter, to make his defence; a 
stubborn sworn fact, whether brought to the knowledge of 
the Court at the time of the foreclosure or not. He was not 
bound to make it before. And even if he were, it was his 
privilege, under the Act of 1853, to amend his defence, at the 
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September Term, 1856, or at any other stage of the cause. 
And it is againstjust such accidents that a Court of Chancery 
will grant relief. More especially will it interpose to give to the 
deluded victim of this transparent imposture an opportunity to 
defeat a demand which, if one statement only in the bill be 
true, is absolutely null and void. For Livor, by going off . 
and failing to teach the stipulated term, forfeited his contract. 
He has already been paid for the month he taught, and this, 
under the agreement, isthat much more than he was enti- 
tled to receive, 

In every view of the case, therefore, we hold that ‘the 
Judge erred in not granting a general instead of a partial in- 
junction. 

Judgment reversed. 





James A, Brown and wife, plaintiffs in error, vs, Tue Sa- 
vANNAH Mutua Insurance Company, defendant in error. 


{1.] A valid legal objection to the payment ofa loss on a policy of Insurance, 
is not a waiver of all other objections, if the plaintiff go into equity to avoid 
the effect of that objection at law. 


{2.] A shorter,period than the statuable period for the institution of suits, by 
agreement of the parties in their contract, violates no principle of public 
polics, provided the period fixed be not so unreasonable as to raise a pre- 
sumption of imposition or undue advantage in some way. 


In equity, from Chatham Superior Court. Decision on 
demurrer by Judge Fitemine, at May Term, 1857. 


This case was heard before Judge FLemine, on tha follow- 
ing statement of facts: 


Ann Brown. before her coverture, and as a single woman, 
by the name of Ann§Lavan, effected an insurance in the Sa- 
7 VOL. XXIV. 











98 SUPREME COURT OF GEORGIA. 





Brown and wife vs. The Savannah Mutual Insurance Co. 


-vannah Mutual Insurance Company, for six hundred dollars, 
on a stock of groceries, located in Robertsville, which is a 
part of the city of Savannah. 

in her written application for the insurance to the said 
company, she described the store, in which said stock of 
groceries was,'as “Lot No. 14, Walton Ward, (Robertsville) 
fronting on Stewart street.” After her loss by fire, she dis- 
covered that the true description of the lot, upon which the 
store was situated, was “Lot number fourteen (14,) part of 
Garden Lot number eleven (11,) West, Walton Ward, in the 


city of Savannah,” and that there was no store or house ° 


of any kind upon the lot designated in the policy. She 
applied to the Insurance Company for payment of her loss, 
but she was told that the policy was null and void, and 
that they would not pay the loss, because they were mis- 
led by a misdescription of the premises wherein the said 
stock of groceries were located. 

The complainants filed a bil! against the Savannah Mutu- 
al Insurance Company, stating the policy of insurance, the 
payment of the premium demanded by said company, to- 
wit: eighteen dollars, and that they had given such a full, 
complete and satisfactory description of the location of the 
store in which said stock of groceries was, as to leave the 
said insurance company in no doubt as to the position of 
the store, or the nature of the risk which they were taking; 
and furthermore, that it was the custom of insurance com- 
panies, where they were at all in doubt, to examine the pre- 
mises insured, for themselves. 

The bill charges a dona fide loss by fire, on the 19th of 
August, 1854, to the amount of six hundred dollars, and 
that complainants applied verbally for the payment of such 
loss, or so much thereof as should appear to have been suf- 
fered, and that defendant refused to pay either the whole or 
part, because the policy was null and void by reason of 4 
misdescription of the premises : 
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To this bill the defendant filed a general demurrer, for want 
ef equity, and the points taken were that the bill could not 
hold : 

Ist. Because complainants had a complete and adequate 
remedy at law. 

2d. Because of the eighth condition, attached to the poli- . 
cy of insurance, which reads as follows: 

“VIII. All persons insured by this company, and sus- 
taining loss or damage by fire, are forthwith to give notice 
thereof to the company, and as soon after as possible to de- 
liver in a particular account of such loss or damage, signed 
with their own hands, and verified by their oath or affirma- 
tion, and also, if required, by their books of account, and 
ether proper vouchers, They shall also declare on oath 
whether any or what other insurance has been made on the 
same property, and procure a certificate under the hands of 
three freeholders, a magistrate, notary public or clergyman 
{most contiguous to the place of the fire, and not concerned 
in the loss) that they are acquainted with the character and 
circumstances of the person or persons insured; and that 
having investigated the circumstances in relation to such 
loss, do know and verily believe that he, she or they really 
and by misfortune, without fraud or evil practice, hath ‘or 
have sustained, by such fire, loss or damage to the amount 
therein mentioned, and until such’ proofs, declarations and 
certificates are produced, the loss shal! not be payable. Also, 
if there should appear any fraud or false swearing,.the claim- 
ant should perfect all claim by virtue of this policy.” - 

This, it was contended by the defendant, barred all com-. 
plainants’ claim, because they had not complied with the 8th 
condition of the policy, in furnishing the preliminary proof. 

3d. That the 13th condition of the policy barred the claim 
ef complainants, which reads as follows : 

“XIII. It is furthermore hereby expressly provided, that no 
suit or action of any kind, against said Company, for the re- 
covery of any claim upon, under or by virtue of this policy 
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shall be sustainable in any C ourt of Law or Chancery, unless 
such suit or action shall be «:0mmenced within the term of 
six months next after the caus @ of action shall ey and 
in case any such action shal] . be commenced against said 
Company, after the expiration « ‘f six months next after the 
cause of action shall have accrues '; the lapse of time shall be 
taken and deemed as conclusive ey ‘idence against the validi- 
ty of the claim, tliereby so attempte d to be enforced.” 

After argument, Judge Frese 9 ‘stained the demurrer : 
and complainants by their counsel exe. -&Pted, and tender their 
bill of exceptions, and say that the Gon "erred: 

Ist. Because the verbal applicatiom . of complainants for 
the payment of loss was such a notificat, ‘" 28 contemplated 
by the 8th condition of the policy, and the refusal of defend- 
ant to pay said loss, on the ground that the ) roliey was null 
and void by reason of the misdescription ot the premises 
was a waiver of the preliminary proof. 

2d. Because the 13th condition of said poliey . 2 RORY 
to law and public policy. 


‘S. P. Hamixton, for plaintiffs in error. 


“Warp, Owens and Jones, for defendant in error. 
By‘ the Court——McDonatp, J. delivering the opinion. 

-[1. ‘the first assignment of error in the decision of the 
presi ipg Judge in the Court below, presented in this record, 
cainot be supported. The objection made by the defendant 
to the payment of the loss, was, prima facie a good one, and 
insuperable in a Court of Law,as is manifest by the com- 
plainant’s resort to a Court of Chancery for relief. It cannot 
‘be that a valid legal objection to the payment is a waiver of 
all other objections; or that the plaintiffs should be enti- 
tled to recover, without the proof required by the stipu- 
lations in their policy, if they could remove the objection 
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vine by application to a Court of Chancery. The object of 
the bill is, in effect, to reform the policy, as to the descrip- 
tion of the property, and to obtain a decree for the amount. 
of the loss. The alleged mistake in the description of the 
property, and that alone gives a Court of Equity jurisdiction: 
of the cause, and having jurisdiction, it will make a full de- 
cree so as to settle finally the rights of the parties. But the 
complainants must go on and make out their case quite as 
fully as if they were suing at law, and the objection which 
sent them into equity cannot be invoked as an admission by 
the defendant of a liability to pay whatever was meanness 
or as a waiver of any of its rights. 

[2.] The next assignment of error is upon the decision of 
the Court on the 13th condition of the policy of insurance. 
The Court held that said condition was not contrary to law 
and public policy. The rule is that a condition in a contract 
which is either mala prohibita or mala per seis void, and 
caniot be enforced. If it do not contravene public policy it 
is good. No principle of public policy is violated by a con- 
dition in a policy of insurance, that the injured party shall 
sue within six months from the time of the loss or lose his 
remedy. There is no reason why a party may not enter inte 
a covenant, that for an alleged breach of contract, the injured 
party shall sue within a period less than that fixed by the 
statute of limitations asa bar. The statute was intended 
for the benefit of defendants and is founded upon the 
presumption of payment, or the loss of evidence which 
might impeach the plaintiff’s right. The parties may 
fix upon a shorter period, and the stipulation violates 
no principle of public policy, provided the period fixed 
be not so unreasonable as to show imposition or undue 
advantage insome way. The case of Goldstein vs. Osborne, 
2. Car. & Payne 550, was assumpsit on a policy of insur- 
ance.- It contained a condition, that if any difference should 
arise on a claim it should be submitted to arbitration. This 
claim had not been submitted to arbitration, and it was in- 
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sisted that the plaintiff could not recover on that account, 
The plaintiff contended that the construction of the contract 
was that the case was to be referred when the difference be- 
tween the parties was as to the amount claimed, and not 
when the plaintiff’s right was denied altogether. The Chief 
Justice who tried the cause declared that he would be war- 
ranted in awarding a nonsuit, but that it would be better for 
the interest of the public, to allow the case to go on. 


Judgment affirmed. 


. 


ALEXANDER Rosertsoy, et al. plaintiffs in error, vs. Georex H. 
Jounston, Trustee, et al. defendants in error, 





J. R. died in 1803, leaving a considerable estate. By the 4th item of his will, 
he declares as follows: “ After the foregoing dispositions, I give and bequeath 
my whole estate, real and personal! of what description soever, in manner and 
form following: To my beloved wife Jane Nesbit, the sele direction of the 
whole, with the guardianship of my several children by her, until they arrive 
at the age of twenty-one years, respectively, when each of my children shalt 
receive a share or dividend of my estate, in just proportions by appraisement 
ef my executor, &c., reserving one-third of my estate to the exclusive use of 
my beloved wife during her life, and at her demise, the said third part to re- 
vert to my children, or the survivors, share and sharealike,&c. And the 5th + 
item of the will is as follows: Should it be the divine pleasure of Almighty ~ 
Gop, to take from this life my dear wife, and all my children, before they are 
rive at maturity, or in case of their all dying single or childless, then in that 
case, what may remain of my said estate, shall go to my brothers, William, 
Andrew, Alexander and David, and their heirs, in four equal proportions, 
&c.” Held, That under the words of the will, the daughters took a fee, de- 
feasible upon the events of either dying before arriving at womanhood or 

puberty, or single, or without children; and that an absolute power of dispo- 

sition could not be implied from the words, “ what may remain,” so as to vest 
an absolute fee in the children, and that the limitation over to the brothers of 

ihe testator was good by way of executory devise.—Lumpxrm, J. 


4 testator, after bequeathing his “whole estate” to his wife and daughters in 
certain proportions, added, “should it be the divine pleasure of Almighty 
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Gop to - por this life my dear wife, and «imy children, before they ar- 
rive at Maturity, or in case of their dying single or childless, then and in that 
ease, what may remain of my said estate, shall go to my brothers.” 

1.} Held, First, that the expression, “what may remain of my estate,” was 
not to be so read, as to make it confer on the daughters, the absolute pow- 
er of doing with the “estate” whatever they pleased; but was to be so read, 
as to make it confer on them, only a power corresponding to the inter- 
est which they took; or so read as merely to make it designate an estate in 
remainder, and, therefore, as not directly conferring any power at all.—Ben- 
nine, J. 

2.) Held, Secondly, that the word, “ maturity,” was to be taken by its sense, of 
puberty, and therefore, that there was no sufficient reason for changing the 
word, “or,” into the word azd.—Bennina, J. 


In equity, from Chatham Superior Superior Court. De- 
cision on demurrer by Judge Fiemine, at chambers, August 
4th, 1857. 


This case was heard upon a transcript of the record, and 


he following bill of exceptions, which contains all the facts 
necessary to a full understanding of the decision of this Court 


Georgia, CoatHam Counry. 
Alexander Robertson, ef al In Equity, from Chatham Su- 
complainants, and perior Court, May Term, 
George H. Johnston, et al. 1857. 
defendants, 


Be it remembered that at the May Term of Chatham Su- 
perior Court, in the year of our Lord eighteen hundred and 
fifty-seven, Alexander Robertson and others, complainants, 
filed their bill on the Equity side of said Court against 
George H. Johnston, trustee, and Allen R. Wright and oth- 
ers, by which the said complainants averred that James Ro- 
bertson, late of the city of Savannah, departed this life in the 
year eighteen hundred and three, leaving a considerable es- 
tate, having first made his last will, by the 4th item of which 
he declared as follows: “After the foregoing dispositions I 
give and bequeath my whole estate, real and personal of what 
description soever, inmanner and form following: to my be- 
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loved wife, Jane Nesbit, the sole direction of the whole with 
the guardianship of my several children by her, until they 
alrive at the age of twenty-one years successively, when each 
of my children shall receive a share or dividend of my es- 
tate in just proportions by appraisement of my executors, &c., 
reserving one third part of my estate to the exclusive use of 
my beloved wife during her life, and at her demise, the said 
third part to revert to my children or the survivors share and 
share alike, &c. 

And in the 5th item of the will as follows: “Should it be 
the divine pleasure of Almighty Gop to take from this life 
my dear wife, and all my children before they arrive at ma- 
turity, or in case of their all dying single or childless, then in 
that case, what may remain of my said estate, shall go to my 
brothers William, Andrew, Alexander and David, and their 
heirs in four equal proportions.” That the said will was du- 
ly proved, and that the testator left him surviving his said 
wife and four children Bellamy, Ann, Sarah and Jane Rob- 
ertson, all daughters and infants. That the executors named 
in said will did not qualify, but the whole remained in pos- 
session of the widow for the common use until her death, in 
the year 1823. That after her death, the children of the tes- 
tator continued to live together and made no division of the 
estate although they had attained the age of twenty-one 
years. That Ann and Sarah died some years ago, single and 
childless, leaving their sisters Bellamy and Jane surviving, 
and in the possession of the entire estate. That subsequent- 
ly Bellamy intermarried with one Archibald Campbell, who 
soon after died, leaving no children, and that subsequently 
the said Bellamy died childless, leaving her sister Jane sur- 
viving and in possession of the entire estate of said testator. 

That the said Jane, the then only surviving child of said 
testator, in the year 1850 intermarried with one Allen R. 
Wright, and being in possession of the estate, made previ! 
ously to her marriage a settlement by which she conveyed 
all the estate of the said testator to trustees for certain uses 
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during her life, and at her death to the child or children of 
the said Allen R. Wright by a former marriage. That in the 
year 1856, the said Jane, the last of the children of the said 
testator, departed this life intestate and childless, never having 
had any child. That George H. Johnston, one of the defend- 
ants was duly appointed trustee of said marriage settlement, 
and has taken into possession all the estate of said testator, 
which is specially set out in the bill. 

That the complainants are the children and heirs at law of 
William Robertson, brother of testator, and as such entitled 
under the will, to the estate. That by the will of testator, in 
the event and upon the contingency which has happened, to 
wit: the death of the said Ann A. and Sarah Robertson, sin- 
gle and childless, and the death of the said: Bellamy and 
Jane N. childless and without issue, the whole estate of the 
said testator upon the death of his last child childless and 
_ without issue, vested absolutely in the said complainants as 
heirs at law of William Robertson the brother of said testa- 
tor, and in the children of David another brother, (if there be 
any.) That the said defendants might be compelled to dis- 
cover and account, &c. All which matters and things will 
fully appear by reference to the said bill of record, and to the 
said will attached thereto as an exhibit. And be it also re- 
membered, that afterwards, that on the 23d day of May, in 
the year aforesaid, at the term of Chatham Superior Court, 
the said defendants, by their Solicitors, filed a general demur- 
rer to said bill for want of equity, and by agreement of coun- 
sel for complainants and defendants, the said demurrer was 
set down for argument at vacation in chambers, and was ac- 
cordingly duly argued, and that his Honor Judge Fiemine, 
afterwards on the 4th day of August last, filed his written 
decision upon the said argument, by which the said demur- 
rer was sustained, and the bill dismissed with costs. And 
now come the complainants, by their Solicitors of record, 
within thirty days of the day on which the said decision was 
filed, and present this their bill of exceptions, complaining of 
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said decision, and allege that the said decision and judgments 
by which the said demurrer was sustained and the bill dis- 
missed are erroneous, That the said bill contains matter 
properly cognizable in a Court of Equity, and which requires 
an answer from the defendants. 

That the Judge erred in his construction of the will of 
James Robertson, upon which construction he sustained the 
demurrer. That the Judge erred in deciding that upon the 
death of all the children of testator, without ever having had 
issue, the estate did not vest in those to whom it was devised 
by the 5th item of the will, and erred in his construction of 
said 5th item. 

That the Judge erred in construing the said will so as te 
make the limitations effective only in the contingency that 
all the children of testator had died before arriving at the 
age of twenty-one, and single and childless. 

Therefore, these complainants pray that this, their bill of 
exceptions may be signed and certified, and an order issued 
# the Clerk of the Superior Court of Chatham County, re- 
quiring him to make out a complete copy of the record of 
said case, and to certify the same, and cause it to be trans- 
mitted to the January term of the Supreme Court, at Savan- 
nah, that the errors alleged to have been committed may be 
considered and corrected. 

LAW, BARTOW & LOVELL, 
PETIGRU & KING, — 
Solicitors for complainants. 


Law, Barrow & Lovett; Perierv & Krvg, for plaintifis 
error. 


Warp, Owens & Jonzs, for defendants in error. 


By the Court—Lumrxin, J. delivering the opinion. 


’ 
Seldom has the same amount of legal learning and ability 
been exhibited in this Court, as in the argument of the case 
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at bar, and yet after all, it must be confessed, that the decis- 
ion must depend mainly, if not entirely, upon the meaning 
ef a single word, inthe 5th item of the testator’s will. 

The following are the two items of the will of James Rob- 
ertson, nephew of the great historian, under which the ques- 
tions arise, made by the bill and demurrer. 

“Fourthly: After the foregoing dispositions, I give and be- 
queath my whole estate, real and personal of what de- 
scription soever, in manner and form following: To my be- 
loved wife, Jane Nesbit, the sole direction of the whole, with 
the guardianship of my several childrenby her, until they arrive 
at the age of twenty-one years successively, when each of my 
said children shall receive a dividend or share of my estate, in 
ust proportion, by appraisement of my executors, or the sur- 
vivors of them, reserving one-third part of said estate, to the 
exclusive use of my said wife Jane Nesbit, during her life, 
and at her demise, the said third part to revert to my child- 
~ ren, or the survivors, share and share alike; and in the event 
ef the death of my wife, during the minority of the whole, : 
er any of my children, I then request of my executors or 
the survivers of them, to undertake the guardianship of said 
minor or minors.” 

“Fifthly: Should it be the divine pleasure of Almighty 
Gop to take from this life my dear wife, Jane Nesbit, and all 
ef my children before they arrive at maturity, or in case of 
their all dying single or childless, then and in that case, what 
may remain of my estate shall go to my brothers, William, 
Andrew, Alexander and David Robertson and their heirs, in 
four equal proportions.” 

The testator left surviving him, his wife and four children, 
Bellamy, Ann, Sarah and Jane Robertson, all daughters and 
infants. And the whole estate remained in possession of 
the widow, for the common use, until her death in 1823, 
After her death, the children continued to live together, 
making no division of the estate. Ann and Sarah died some 
y ears ago, single and childless, leaving Bellamy and Jane, 
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surviving , their sisters, and only heirs at law, and in posses- 
sion of the entire estate. Bellamy Robertson intermarried 
with Archibald Campbell in 1840, Archibald Campbell died 
in 1844, leaving no child, but his widow surviving him, whe 
as his sole heir at law, became entitled at his death again to 
her portion of the estate. Subsequently, in 1847, Bellamy 
died childless, leaving her sister Jane surviving, and in vos- 
session of the entire estate of their common father. In 1850, 
Jane intermarried with one Allen R. Wright, and being in 
possession of the estate, made previously to her marriage 
settlement by which she conveyed all the estate of said testa- 
tor to trustees for certain uses, during her life, and at her death, 
to the child or children of the said Allen R. Wright, by @ 
former marriage. In 1856, Jane, the last of the daughters; 
died, never having had a child, and the question is, whether 
the children of William Robertson, a brother of James Robert- 
son, the testator, or the children of Allen R. Wright by 2 
former wife, and a progeny wholly foreign to his housé 
and lineage, are entitled to the estate of James Robertson. 
The construction we put upon the 4th and 5th items of 
the testator’s will is this: By the 4th item the daughter’s of 
the testator took an estate in fee, which vested immediately, 
but to be kept under the control of the mother as guardian, 
until each successively arrived at the age of twenty-one, 
when the share was to be given off. But the testator reflect- 
ing, that these daughters, who were infants, might die ot an 
early age, or single, or if married, childless, qualifies the 
estate given by the 4th item, and provides that should either 
of these events happen, namely; should all of his daughters 
die before maturity, that is,as we think, before becoming 
marriageable, or die single at any age, or if married, die child- 
less, then the estate in remainder, should go over to his broth- 
ers, In other words, the daughters took a fee, subject to be 
divested, upon the happening of any one of the contingen- 
cies above specified. By the 4th item of the will, the testa- 
tor is providing for his immediate family; and looks no fuar- 
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ther. By the 5th item, he extends his dispository scheme 
beyond the immediate family and looks to his blood in the 
collateral line, as the ultimate recipients of his bounty, and 
standing next to his children in his uffection, should offspring 
from his own loins fail. 

We have listened to an elaborate discussion, the object of 
which was to show, that “or,” is to be construed “and,” in 
the 5th item of the will; and that consequently, the testator 
by the words, before maturity, or single, or childless, intended 
that all the contingencies mentioned, should happen, before 
the estate granted could pass by way of an executory devise. 
And a mass of authority is cited in support of this proposi- 
tion. And even our usually calm and tranquil-minded 
brother Fleming, waxes warm and earnest, when he comes 
to treat of this point. “By the 4th item,” says he, “the 
estate vests absolutely in the children at twenty-one.” By 
the 5th item, if they all die before maturity, or single or 
childless, the property is to go over. Now restrict the words 
single or childless, to death before maturity, and the 
two items are perfectly consistent. Why then not do it? 
why make the testator inconsistent with himself, when our 
duty is just the contrary? Theanswer if I have understood 
the argument of counsel is, because it would be doing vio- 
lence to his language. That the testator having used ‘the 
disjunctive “or” we may not make it “and.” To this, I re- 
ply, that* or” becomes “and,” when the context requires it, 
“or” becomes “and,” when it is necessary to carry out the 
intentions of the testator. This rule of construction is not 
denied ; on the contrary, it is admitted. Let us then apply 
it, If “or” is not construed as “and,” then the property 
will go over, if either one of the contingencies happen. There 
is no escape from this conclusion. Indeed this is the posi- 
tion contended for by complainants counsel. Suppose then, 
all the children had died before maturity, one of the contin- 
gencies would have happened, and the property would go 
over, although they did not die single, and although they 
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did not die childless. Is there a Court in the world, that 
would not make “or” “and,’ toavoid such a result? Does 
not the clear meaning and intention of the testator require 
it? Does any one doubt, can any one doubt, that the testa- 
tor meant his property to go to his grand-children, rather than 
to his brother’s, even if his children should die before matu- 
rity? Butthis clear intention, would be defeated, unless “or” 
be made “and.” Now if “or”? be made “and,” if the chil- 
dren die before maturity, leaving children, then it is, “ and,” 
if they die single; and itis “and” if they die childless, “ Or’ 
cannot be “and,” as to one of the contingencies, and “ or,’ 
as to the others. What Court would hesitate to make “ or,’’ 
“and,” if this were a contest between the grand children 
and the brothers ?” 

This quotation from the opinion of our learned brother, 
sets forth the defendants case in all its strength, and contains 
the substance of the reasoning of all the authoritiesupon this 
subject, as well as the ground upon which the rule was adop- 
ted. A rule of law beginning with the casein Cro. Eliz. 525, 
and coming down to the present time; and which declares 
that a devise to one and in case of his death, under twenty- 

ne, or, without issue, over, the word “ or,” is construed 
“and,” and the estate does not go over, unless both the spe- 
eified events happen. The case in Croke, was a devise to A. 
and his heirs, and if A. died within the age of one and twen- 
ty years, or without issue, then over. The devisee died un- 
der twenty-one years of age, leaving issue a daughter. It 
was held that or must be construed and, otherwise the issue 
would be defeated; but as the testator intended a benefit to 
the issue through the parent, the intention would be carried 
out, and the issue protected, by changing the disjunctive inte 
the copulative. This. case we repeat, illustrates the origin 
and reason of the rule. (1. Jarman on wills 416.) 

How plausible, and yet how fallacious the reasoning which 
would apply such a rule and the principle upon which it is 
founded, to the case before us! 
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If the same end can be attained, that is the preventing the 
immediate decendants of the testator from being cut off by 
an exposition which saves the necessity of changing the 
words of the will, and reading or for and, and requiring all 
three of the events mentioned in 5th item of the will, to 
concur, to arrest the estate from going over, and one too, which 
the context shows, would much better subserve the intention 
of the testator, is it notthe duty of the Courttoadoptit? And 
all this we accomplish by interpreting the word, maturity, 
in the 5th item of the will, to mean puderty instead of legal 
majority, or twenty-one years of age. Why not give it this 
meaning? If the testator intended the latter, why did he 
not employ the same terms used in the 4th item of his will, 
to convey that idea? The truth is apparent, that in the 5th 
item of his will he was contemplating the various changes 
which might attend his daughters in the future. He foresaw 
that they all might die, before being marriageable, in which 
ease of course, there could be no issue; and in ¢hat- event, 
his will is, that his estate should go'over to his brothers. 
And by this simple view, the whole fabric of the argumen- 
tation, raised with so much skill and labor on the other side, 
tumbles to the ground. He further saw, that notwithstanding 
his daughters might attain to maturity, they might not mar- 
ry, either before or after arriving at the age of twenty-one 
years, or if married, that they might die childless, and in 
either of these events, his will and wish was, that his estate 
should go over to his brothers. By this construction, if there 
be descendants, their interest is protected; why then change 
and torture and twist the language of the will to effect an 
end, which is accomplished without it? why make a sub- 
stitution of words for a purpose which does not exist? why 
enforce a rule, when the result is, instead of retaining the 
estate in the family of the testator, to carry it out of his kith 
and kin, and over to strangers? Would the testator, if in 
life, desire such a change? Would he prefer these strangers 
to his blood to have his estate, in preference to his brother’s 




















112 SUPREME COURT OF GEORGIA. 


Robertson et al. vs. Johnston trustee, et al. 





children? And in the glowing language of our brother 
Fiemine, “is there a Court in the world, that would make 
“or,” “and,” to produce such a result? Does not the clear 
meaning of the testator forbid it? Does any one doubt; 
can any one doubt, that the testator meant’ his property to 
go to his nephews and neices, rather than to the children of 
a son-in-law by a former wife, if his children should die be- 
fore puberty, or single, or childless? But this clear inten- 
tion would be defeated, if “or,” be made “and.” 

And when it is eloquently asked, “what Court would 
hesitate to make “or,” “and,” if this were a contest between 
the grand-children and the brothers ?” we reply, in the first 
place, that under our construction of the will, no such con- 
test could ever,arise, under any state of facts; and secondly, 
in return, we ask, what Court should not halt and hesitate 
long, to make “or” “and,” in a contest between the broth- 
ers’ children, and the children of Allen R. Wright, by a for- 
mer wife, before intermarrying with the testator’s daughter, 
with whom he wedded at an advanced period of his life, and 
with whom he lived six years only ? 

Why should this or any other Court apply a rule, which 
has been established to keep the estate in the family, to a 
case which would take it from them? It would be unrea- 
sonable to do so. However ready and willing we might be 
to administer the rule, provided zsswe were before the Court. 
We do not feel imperatively called on to execute it, where 
not only the actual facts as they exist, do not demand it, but 
where even the abstract principle is left intact, by our in- 
terpretation of the words of the will. And that is by ex- 
pounding the word maturity in the 5th item of the will, to 
mean puberty, and not twenty-one years of age. And it is 
not disputed by counsel for the defendants in error, that it 
may mean womanhood and not legal majority. We are call- 
ed on to decide in what sense did the testator use the word ? 
Arrival at age instead of arrival at womanhood, may be the 
more ordinary legal acceptation of the term maturity ; still 
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if the whole will or context shows that it was the intention 
of the testator to use the term in the other sense, that mean- 
ing must prevail. And that such was the mind of the testa- 
tor, we are well satisfied. 

Again, it is contended, that an absolute power of aliena- 
tion was vested by the testator in his children, by the lan- 
guage of the 5th item of the will; “what may remain of my 
estate shall go to my brothers,” &c., and that consequently, 
the daughters took an absolute fee in the estate, and that 
neither a remainder nor an executory- devise, could be limit- 
ed over, upon such an estate; and 15 Ga. R. 457; Ide vs. 
Ide, 5 Mass. R. 500, 504; 10 Johns R. 19; 16 Johns R. 
537, 590; and 4 Kent, 270, are cited in support of this pro- 
position. And it is not denied, but that the words used may 
admit of this construction. They do not however, necessa- 
rily require this construction and none other. Certainly none 
of the cases referred to are exactly parallel with this. Take 
for instance, the Massachusetts case of Jde vs. Ide, where the 
testator undertakes to give over, what the son “might leave.” 
The phraseology is very different from giving over, “ what 
may remain.” The former must- refer to the action of the. 
first taker; and by necessary implication perhaps, as was 
said by Chief Justice Parsons, confers upon the son the pow- 
er of disposition. Whereas, in the case at bar, the words 
‘what may remain,” may mean, and we are inclined to think 
do mean, so much of the estate, as may survive its ordinary 
use, wear and decay. The testator merely intended to signi- 
fy his wish, that his wife and children should use the proper- 
ty freely without being impeachable for waste, &c. (1 Hill, 
S. C. R. 370, 371; 2 Hill 8S. G. R. 521. This expression 
looks rather to the partial consumption of the estate, than its 
alienation. The testator must be presumed to have foreseen 
the possibility, that the whole estate might go over to the 
remainder-men by the death of his wife and daughters, be- 
fore the latter arrived to womanhood. He did not, therefore 
he could not have intended to, bestow upon his children the 

VoL, xxIv. 8. 
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unrestricted power of disposition, during their infancy. Be- 
sides holding as we do, that the daughters took a fee, defeasi- 
ble upon the event of their dying without children, and as 
that contingency could only be realized at their death, since 
in legal contemplation as long as they lived, they might 
have children; this construction negatives necessarily an in- 
tent on the part of the testator, to use the words, “what 
may remain,” in the sense of a power of disposition: And 
if that power cannot be implied from those words, then the 
limitation over is good, by way of executory devise. 

Neither counsel nor the Court below seem to have attach- 
ed much importance to this point. 














Bennine J., concurring. 


The fifth item of the will is as follows: “After the forego- 
ing disposition I give and bequeath my whole estate, real 


and personal of what description soever, in manner and form 
following: to my beloved wife, Jane Nesbit, the sole direc- 
tion of the whole with the guardianship of my several chil- 
dren by her until they arrive at the age of twenty-one years 
successively, when each of my children shall receive a share 
or dividend of my estate, in just proportion by appraisement 
of my executors, &c., reserving one third part of my estate to 
the exclusive use of my beloved wife during her life, and at 
her demise, the said third part to revert to my children or the 
survivors share and share alike,” &c. 

Under this item, the daughters took, I think, the fee or ab- 
solute interest, in the whole property, less an estate in one- 
third of it, tothe wife for her life. I shall use the word fee, 
as including personalty, as well as realty. 

The daughters ‘all survived the mother, I believe, and, 
therefore, the word “survivors,” cannot affect the conclusion, 
although it may be true, that that word, might in possible 
events, have affected it, so far as the third given to the wife 


is concerned. 
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{ believe the Court is unanimous in the opinion, that this 
is what the daughters and the wife took, under the fourth 
item of the will. The reasons for this opinion will, doubtless, 
be stated by another member of the Court. It is, therefore, 
needless that they should be stated by me,I pass then, to 
the fifth item. 

The fifth item is in these words: “Should it be the Divine 
Pleasure of Almighty Gop to take from this life my dear 
wife, and all my children before they arrive at maturity, or 
in case of their all dying single or childless, then in that 
case, what may remain of my said estate, shall goto my 
brothers, William, Andrew, Alexander and David, and their 
heirs in four equal proportions.” 

Did these words have any, and if so, what, effect, on the 
absolute fee given as aforesaid, to the daughters, in the fourth 
item ? 

It is said, for the defendants in error, that these words had 
no effect at all, on that absolute fee; it is said, that by the 
expression, “what may remain of my estate,” found in these 
words, a power was impliedly given to the daughters, to do 
with the property as they pleased, and, it is argued, that the 
gift of such a power, is, itself, a gift of the absolute fee. 

Was such a power, or any power, impliedly given to the 
daughters, by that expression ? 

The expression is susceptible of three vendinas: Ist, a read- 
ing, making it give to the daughters, absolute power over the 
property ;—2dly, a reading, making it give to them limited 
power over the property; viz: a power limited by the in- 
terest which they took in the property; 3dly, a reading, giv- 
ing to them no power at all, but merely designating an es- 
tate in remainder. ; 

To say that the first is the true reading, is, according to the 
defendant's counsel themselves, to make the limitation over, 
void—the limitation to the brothers. if 

But it is arule, that any reading that would make void, 
a part of an instrument, is to be rejected, if possible. 
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That the expression is quite as susceptible of the second 
reading, or even of the third, as it is of the first, seems to me 
clear. “What may remain of my estate,’ may as well 
mean, what may remain after the daughters have done with 
it, only whatever the degree of interest they have in it, may 
authorize them to do with it, asit may mean, what may re- 
main, if anything, after they have done with it, whatever 
they please. 

So, “what may remain of my estate” may, as it seems to 
me, be as well as any way, taken to be synonymous with 
“the remainder of my estate.” 

Suppose the testator had first used the following lan- 
guage: “I give all my land and negroes to my four daugh- 
ters in fee, less an estate in one third of the same to my wife, 
for her life, and if they should die under maturity, or single, 
or childless ;’” and then had added any one of these three 
forms of expression—; “then, I give the land and negroes 
to my four brothers ;” “then, I give what may remain, of the 
land and negroes to my four brothers ;” “then, I give the re- 
mainder of the land and negroes to my four brothers,’ would 
he not have conveyed the same meaning? And so far as 
the negroes are concerned, would not this meaning be more 
accurately conveyed, by the expression, what may remain, 
than by either of the others? The negroes might, some, or 
even all, be d@ad. All the testator could give, would be 
what vi remain of the thing given, at the end of the first 
gift. | 

[1.] I think, then, that the first of the three readings, is 
not the one to be taken. 

I remark too, that I do not see clearly the principle which 
justifies the position, that the grant of a general power to dis- 
pose of property, is equivalent toa gift in fee of the property. 
A poweris not a conveyance. And, feeling this to be a dif- 
ficulty, I am the more disposed to insist, that at least the ex- 
istence of such a power, ought, in every case to be, establish- 
ed by express words, or, by necessary implication. 
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“Tt not being true, then, as I think, ‘that the expression, 
“what may remain of my estate,” is to be construed as con- 
ferring'on the daughters an absolute power over the proper- 
ty, the question recurs, what effect, if any, did the words of 
the fifth item, have on the absolute fee created, in the daugh- 
ters, by the fourth item? 

And the answer must be, (if I am right as to the expression 
“what may remain of my estate,’”’) that those words reduced 
that fee from an absolute, to a conditional fee; that is toa 
fee subject to be divested, on the happening of some event, 
or events. Isuppose this will not be denied. 

The only question, then, will be as to the event or events, 
on which, the divesting was to take place. 

The words of the item are, “should it be the Divine pleas- 
ure of Almighty Gop, to take from this life, my dear wife, 
and all my children, before they arrive at maturity, or in case 
of their all dying single, or childless, then in that case, what 
_may remain of my estate shall go to my brothers,” &c. 

Does this mean that the estate was to go to the brothers on 
the happening ofany one of the three events, or, only on 
the happening of a// or the three events? 

If the word “or,” is to be read, or, the meaning is, that 
the estate was to go to the brothers on the happening of any 
one of the three events; and therefore, that it was to go to 
them on the daughters all dying childless. 

Why should, “or,” not be read or? Or, is the word used. 
In the context nothing is to be found requiring it not to be 
so read. Is the liberty given, to hunt for intention outside 
ofthe words used, when these are plain? At least, such a 
liberty should not be exercised, except as a last resort. 

It is however argued that if we read “ or,” or, we do that 
which would in a possible case defeat the testator’s intention; 
viz: the possible case of any or all of the daughters dying 
“under maturity,” but yet not dying “ childless ;” it being 
assumed that it could not have been the testator’s intention, 
that his property should go to his brothers, whilst there was 
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a grand-child of his alive; and, then, it is further argued, 
that if we read “ or,” and, we do that which will make it 
impossible for the estate to go over to the brothers, until all 
of the three events have happened, and, therefore, that which 
will make it impossible for the estate to go over to them, ifany 
of the daughters leave achild, whether they die over, or under, 
“maturity.” Thetice it is insisted, that we ought to read 
“or,” and. This is the argument; and in support of it, are 
read cases in which, when property was willed to one per- 
son, and if he should die under twenty-one years old, or 
withouta child, then over to another person, it was held that 
“or” was to be read, and. Most of these casesarestated in 
Jarman on Wills. 1 Jar. Wills, 443. 

But to the validity of this argument two things have to be 
assumed, of which the first is, that the word “ maturity,” has 
to be rendered by its meaning, of twenty-one years old, ra- 
ther than by its meaning, of puberty; fordying under puber- 
ty is of necessity dying “ childless ;” therefore, if the daugh- 
ters had died under puberty they would have had to die 
“childless ;” therefore if they had died undér puberty the 
case of their dying leaving a child would have been zmpossi- 
ble. Yet the word, “ maturity,” having both meanings, may 
as well be rendered, puberty, as it may, twenty-one years old. 

The second is, that if the taking of a man’s words as they 
are, would in any possible case defeat his intention, we are 
not to take them as they are but to change them into others, 
although, in the actual case, the taking of them as they are, 
would not defeat his intention. 

Any of the daughters might have died under twenty-one 
years cld, and yet nothave died “childless.” If any of them 
had so died, and her child were the party prosecuting a suit 
ofthis sort, we should have the possible case meant. The 
party suing, is not a child of any of them; none of them ever 
had achild. This, is the actual case. 

Now, admit that reading “or,” or, would in the possible 
case, make the testator’s property go to his brothers, rather 
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than to his own daughter’s child, and that this would defeat 
‘iis intention, yet, are we, thence, at-liberty to conclude, that 
reading “ or,’ or, would in the actual case defeat his inten- 
tion? In the actual case, there is no daughter’s child, but 
only brothers. And what is there, to justify us in assuming, 
that, although, the testator intended to give his property to 
his brothers, on his daughters all dying childless, if they died 
under twenty-one, he, yet, did not intend to do so, on his 
daughters all dying childless, if they died over twenty-one? 
Nothing that Icansee. On the contrary, is there not enough, 
to justify us in assuming, that he as much intended to give 
his property to his brothers in the latter of these two cases, 
as he did, in the former of thetwo? I rather think so. There 
is the word “ childless” without restriction; there is the na- 
tural bias to one’s own issue. 

Assume it then to be true, that the testator’s intention was, 
to give his property to his brothers, if his daughters died 
childless, whether they were under, or over, twenty-one, when 
- they so died, They alldid diechildless, This is the actual 
case, Taking “ or,” as or, would in this, the actual case, make 
the property go to the brothers, That would fulfil the tes- 
tator’s intention. Changing “ or,” into and, would make the 
property go to others, That would defeat his intention. 

Now are we permitted, to sacrifice the testator’s intention 
in this, the actual case, out of regard to fulfilling his inten- 
tion in the possible case? The rule allowing, or, to be 
changed into, and, was made merely that intention might be 
fulfilled. Does it not follow, then, that the rule ought to be 
applied in those casesin which, it will fulfill intention, and 
ought not to be applied in those in which, it will defeat in- 
tention? Does it not follow, thatthe application of the rule 
should be reserved until the coming of the possible case to 
which, I have referred? See Wild’s Case, 6. Co. Other- 
wise, this must follow, that whether the rule will, upon the 
whole, do more to fulfill, than to defeat, intention, will de- 
pend on, whether the cases of donees dying childless under 
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twenty-one, are more numerous than the cases of donees 
dying childless over twenty-one. ‘I incline to think the lat- 
ter will be found to be the more numerous. Should that be 
so, then the rule if applied to the latter cases, as well as to 
the former, would work its own defeat. 

I am not prepared to admit then, that this second assump- 
tion made by the argument which I am noticing, is any more 
allowable, than the first was. There are certainly dicta, 
perhaps decisions, to the effect, that instruments are to be 
construed inreference to possible cases. This means, I sup- 
pose, that if in a possible class of cases, however small, a 
particular construction would defeat intention, that construc- 
tion is not to be adopted, although in the actual class of ca- 
ses, however large, it would fulfilintention, but that another 
construction is to be adopted, even one which, though it may 
in the small possible class fulfill intention will in the large 
actual class defeat intention. I am not prepared to give my 
assent to any thing susceptible of such a meaning as this. 

There is nothing then in the argument under considera- 
tion that requires us to read “ or,” and. 

The object to be accomplished by doing that, may be as 
well accomplished, by reading it asit is, or; and by taking 
the word,“ maturity,” by its meaning of puberty. Changing 
“or” into, and,—nay /wo ors, into ¢wo ands, would be a 
“strong measure ;” far stronger than taking “ maturity,’ by 
its meaning, of puberty. Of the two measures then, the lat- 
ter, I think, is the one to be chosen. 

If I am right in these conclusions, and I think I am, the 
fifth item of the will means, that the estate was to go to the 
brothers onthe happening of any one of the three events. 
All the daughters died childless. Thus one of the three events 


happened. 

William Robertson, one of the brothers, is dead. The 
complainants are his heirs. A fourth of the estate, therefore, 
vests in them, and the suit is brought for that fourth. No 
question is made, as to whether the suit ought not to have 
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belts brought by his administrator, rather than by his heirs. 
In my opinion then, there was equity in the bill, and con- 
sequently, error in the Court, in sustaining the demurrer. 


McDonatp, J. dissenting. 


James Robertson, of the city of Savannah, in the year 
eighteen hundred and two, made and published his will and 
testament, the fourth and fifth clausesof which are as fol- 
lows; viz: “4th. After the foregoing dispositions, I give and 
bequeath my whole estate, realand personal, of what descrip- 
tion soever, in manner and form following: To my beloved 
wife, Jane Nesbit, the sole direction of the whole, with the 
guardianship of my several children by her, until they ar- 
rive at twenty-one years of age, successively, when each of 
my said children shall receive a dividend or share of my es- 
tate, in just proportions, by appraisement of my executors or 
the survivors of them, reserving one-third part of said estate, 
to the exclusive use of my beloved wife, Jane Nesbit, during 
‘her life, and at her demise, the said third part to revert to my 
children or the survivors, share and share alike; and in the 
event of the death of my wife during the minority of the 
whole or any of my children, I then request of my éxecutors, 
or the survivor of them, to undertake the guardianship of 
such minor or minors.” “ 5th. Should it be the Divine pleas- 
ure of Almighty Gop to take from this life my dear wife, 
Jane Nesbit, and all my children before they arrive at matu- 
rity, or in case of their all dying single or childless, then and 
in that case, what may remain of my estate shall go to my 
brothers, William, Andrew, Alexander, and David Robertson, 
and their heirs, in four equal proportions.” 

The testator left four children, alldaughters. ‘They all at- 
tained the age of twenty-one years. Two of them died sin- 
gle and childless, leaving the other two sisters surviving them. 
One of the surviving sisters married, and having survived 
her husband, died childless, leaving the othersister surviving 








SUPREME COURT OF GEORGIA. 


‘Robertson et al. vs. Johnston, trustee, et “al. 








her. The last surviving sister, on the twelfth day of March, 
eighteen hundred and fifty, intermarried with Allen R. 
Wright, of the city of Savannah. Prior to the marriage, she 
executed a marriage settlement, conveying all the estate and 
property to Edward W. Solomons, to certain uses and upon 
certain trusts, for and during her life, and after her death to 
her own children or child,and the children of the said Wright 
by a former marriage. By the decree of the Court of Chan- 
cery, on the application of the said Solomons, he was dis- 
charged from said trust, and George W. Johnston was substi- 
ted in his stead. 

The four brothers of the testator, named in the will as leg- 
atees in remainder, were all dead at the time of the filing of 
the bill; two of them never married, one of them went to 
Ireland and is said to have married there. and died, and is 
supposed to have left issue, but of which fact the complain- 
ants allege they have no knowledge. The complainants are 
the children of William Robertson, one of the brothers, and 
claim that the whole of the estate left by the said testator, now 
in the hands of said Johnston, vested in them absolutely and . 
in fee simple, under the provisions of said will, and the is- 
sue, if any, of the brother who married and died in Ireland, 
the children of the said testator having all died childless and 
without issue. The complainants claim to be entitled to the 
estate, and pray an account. 

The defendants demurred to the bill, and the presiding 
Judge in the Court below, sustained the demurrer and dis- 
missed the bill,and to this judgment the complainants ex- 
cept, and assign error thereon. 

A majority of this Court being of opinion, that the presi- 
ding Judge in the Court below committed error in sustaining 
the said demurrer, reverse his judgment. I think there was 
no error in the judgment of the Court below, and now pro- 
ceed to assign my reasons for believing that it ought to be 
affirmed. 
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The testator disposes of the principal part of his estate in 
the fourth and fifth clauses of his will. The fourth clause, 
in fact, contains a disposition of the whole of that part of the 
estate to which the parties litigant before us can lay claim. 
The testator was the draftsman of his own will, and he adop- 
ted his own planof giving expression to his intentions. Like 
many persons who undertake the same thing, he no doubt 
thought, that because his purposes and objects were so well 
understood by himself, it was not necessary to be very patti- 
cular in selecting language in which to express them, to con- 
vey his meaning to others. He perhaps did not know, that 
by far the largest part of the difficulties springing up in the 
construction of wills, grows out of a want of perspicuity in 
the language in which they are written. I think, however, 
that as awkwardly as the will under consideration is written, 
the intention of the testator may be collated from it, and, 
that effect may be given to that intention, consistently with 
the rules of law. 

The testator, in the fourth part of his will, gives and be- 
queaths the whole of his estate, both real and personal, not 
disposed of in antecedent clauses. He, however, does not 
state to whom it is given. The objects must be looked for 
by examining the entire context. -By doing this there can be 
no doubt. He gives no part of his estate in fee to his wife. 
When each of his children arrives at the age of twenty-one 
years, she (the daughter, for his children were all daughters,) 
is to receive a share of his estate. But still, the whole estate 
is not to be divided off. One-third of the estate is to be re- 
served for the use of his wife during her life. At her death, 
that third part is to revert to his children, or the survivors of 
them, The wife is to have the direction of the whole of the, 
estate, until distributed agreeably to the above stated provis- 
ions. Thus far the wife and children are the sole objects of 
the testator’s bounty; the wife’s interest as expressed, is an 
estate for life, and the children’s interest as far as declared, 
are estates in fee. Ifthe entire fee is not given to the chil- 
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dren, it is not given at all, for the brothers named in the fifth 
clause do not take, except on the conditions therein expressed, 
on which I shall remark presently. In the sixth clause of 
the will the testator first appoints his wife executrix, and 
then appoints four executors, to whom he commits the care 
of his family and the bringing up his children decently and 
honestly. The request in this clause is almost equivalent to 
the appointment of guardians of the persons, at least, of his 
children. But in the fourth clause of the will, at the time, 
and in connection with it, that the testator gives the direc- 
tion of his whole estate to his wife, he appoiuts her the guar- 
dian of his children, and in case of her death during 
their minority, he appoints his surviving executors their 
guardians, After the request in the sixth clause, there was 
no necessity for this, if he did not consider that his estate 
passed to them under his will during their minority. The 
appointment of a guardian under these circumstances is ev- 
idence, of the testator’s intention that the property should 
vest in the children immediately on his death, except the 
third part, reserved to the wife, contingently, on their survi- 
ving her. The property then, by necessary implication, was 
given by the testator to his children, to vest in them on his 
death, in the manner above stated, whether, at that time, they 
had attained majority or not. If the fee was not disposed of 
by the will, during their nonage, it must have vested in the 
wife and children, as the heirs at law of the testator, but it is 
clear that the testator did intend that the wife should not 
take more than an interest for life, in any part of his estate, 
and that the children should take the respective shares to 
which they were entitled absolutely, and the remainder after 
the death of the wife in the part reserved for her use, contin- 
gently, on their surviving her. 

It cannot be questioned that, taking the fourth clause of 
the will by itself, if either of the daughters had married and 
died before attaining the age of twenty-one years, leaving a 
child surviving her, the husband, and if he were dead, the 
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child, would have been entitled to her share of the estate. A 
question might have arisen as to the right of the husband or 
child to that part of the estate given to the testator’s widow 


during her life, if she had survived the daughter dying in 





her minority. Instances of estates passing by implication - 


much stranger than that under discussion, may be found in 

2 Peer Williams 194, Crowder vs. Clowes, 2 Vesey Jr. 449, 
§c., §e. 

By the fourth clause of the will, therefore, the testator gave 
the estate, real and personal, therein bequeathed and devised, 
to his children, except one-third part thereof, reserved to his 
wife during her life, which was given, on her demise, to such 
of his children as should survive her. The testator’s chil- 
dren were all daughters, they all attained the age of twenty- 
one years, and all survived the wife, and the whole estate, 
therefore, vested in them absolutely, unless there is some- 
thing in a subsequent part of the will to prevent it. 

_ It would, in my judgment, do violence to the intention of 
the testator, and the words of his will, to hold that the fifth 
clause of the will reduced the estate of the children to a mere 
usufructuary interest. The testator knew that his children 
were all daughters, and that reaching a marriageable age be- 
fore twenty-one, and they might marry and die, surviving 
both husband and child, if any, before the attainment of that 
age. While he did not intend to injure their prospects of 
marriage, or cut off their children, if any, living at their 
death, they surviving their husband, he intended to give over 
to his brothers the entire estate, on condition that they all 
died surviving their mother, single and childless, before they 
attained the age of twenty-one years. It is manifest, that if 
the children had all died, unmarried and childless, before 
they arrived.at maturity, whatever meaning may be affixed 
to that term, the mother surviving them, the brothers could 
not have taken any thing under the will, nor could the sur- 
viving mother. Nothing was given over in that event. The 
will making no disposition of the property, it must have been 
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distributed ‘udder the pen for distributing tntentates? estates, 
and the wife or widow would have taken one moiety of the 
estate, and the brothers and sisters of the testator would have 
taken the other moiety. The testator having died in 1803, the 
statute of distributions of 1789 would have governed the de- 
scent of the property. That the death of the wife is men- 
tioned in connection with that of the children and is made 
one of the conditions on which the estate was to go over to 
the brothers, is strong evidence to my mind, that the testator 
did not intend to tie up his property in any event, if the chil- 
dren should attain the age of twenty-one years. This opin- 
ion, that the testator intended the unrestricted ownership of 
the property to be in the children, on their marriage respec- 
tively before twenty-one, and after that age, whether married 
or not, is strengthened by the fact that the testator gives over 
“what remains” of his estate on the happening of the con- 
tingency on which the brothers were to take. This is the 
only relation in which he uses that expression. In every 
other place he speaks of his estate. It is true that this ex- 
pression would have but little influence, ifa life estate only 
had been expressly given to the children, or if it appeared 
that the estate consisted of property of a perishable nature. 
The contrary, however, appears. The will gives the estate, 
real and personal, and it no where appears that the testator 
could have referred to a portion of the property likely to be 
lost or destroyed by the use. 

If, on the death of the wife, after the daughters had at- 
tained the age of twenty-one years, they being single and 
childless, the brothers had filed a bill charging that they 
were entitled to the remainder on their death single or child- 
less; that they were likely to die single or childless, and that 
they were exercising all the rights of absolute ownership over 
the property, selling and converting it and the proceeds to 
their own use, no Chancellor, I apprehend, would have in- 
terfered to restrain the daughters, and declare a trust for the 
brothers. This is putting the case as strongly for the plain- 
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tiffs in error as they could desire it. The Chancellor would 
have replied, it seems to me, that, taking the will as a whole, 
his children were the first objects of the testator’s bounty, 
that admitting that the complainants construed correctly the 
conditions on which they should be entitled to what the tes- 
tator bequeathed or devised to them, it could never have 
been his intention to restrict his children in the use of the 
property, in a manner to interfere with their complete enjoy- 
ment of it, and that all to which the brothers could be enti- 
tled was what might remain of the estate after this unrestric- 
ted use and ownership of it by the children. What might 
remain could not be ascertained. It must necessarily have 
been a matter of doubt and uncertainty, and too much so to 
authorize a Court to risk the thwarting of the main intention 
of the testator, to uphold a subordinate and doubtful purpose, 
when there could be no certainty on the subject. When 
there is great doubt and uncertainty in such matters the 
Court will not undertake to execute the will, and for that 
reason the limitation over to the brothers was void. ade 
vs. Eade et al.,5 Mad. Ch. Rep., 118; Wilson vs. Major, \1th 
Ves. Jr., 205; Sprange vs. Barnard et al., 2 Burn’s Ch. 
Rep., 585; Wynn vs. Hawkins, 1 Br. Ch. R., 179. 

I will now consider the fifth clause of the will in another 
aspect. Ifthe children had all died childless within the age 
of twenty-one years, but the survivor of them had married 
and left her husband surviving, then the brothers could not 
have taken in remainder. The testator could never have in- 
tended that if one of his children had died single, leaving a 
child, that the estate should go over to his brothers, and yet, 
if the will is to be construed literally, such must have been 
the case. The Court, I apprehend, would have hesitated 
long before it would have held that the brothers were pre- 
ferred by the testator to his grand-child, if the husband of 
the daughter had died before her, leaving her single at, her 
death. 

There are general rules for construing wills. I do not 
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think that special circumstances should induce a departure 
from a sound, well established rule of construction. The 
rule requires that the intention of the testator shall have ef- 
fect, if it be legal. The whole will may be looked to in or- 
der to arrive at the intention, and sentences may be trans- 
posed and words changed to give effect to such intention, 
when it is well ascertained. No one can be so sceptical as to 
doubt whether the testator did not intend, in this will, that 
the child of the daughter should take, in the case 1 have put, 
instead of his brothers, and yet it would be necessary to 
change the word “ or’ into “and” to enable it to do it. If 
“and” should be read for “or,” in case of a child, the rule 
should be the same, in the event of the marriage and death 
of the daughter in the life time of her husband. In each 
case, the brothers would be excluded. 

While Courts disavow the right to make a will for a tes- 
tator, they take considerable liberty with a will as written 
to effectuate the intention of the testator. A will is some- 
times written by a testator, who is without counsel, and often 
in extremis, and the Courts will not allow loose expressions, 
badly connected sentences, and incautious language, to de- 
feat intentions and purposes, well ascertained by a consulta- 
tion of the entire will. There are cases in which the inten- 
tion of the testator cannot be ascertained, and then the will, 
a provision involved in doubt, cannot be executed. There 
are also cases in which the intention may be arrived at sat- 
isfactorily to the expounder, and yet it may be so defectively 
expressed that the Court could not execute the will according 
to the intention, without supplying words so liberally as to 
amount to the making of a will agreeably to the presumed 
intention. This the Court will not do. The case of Spal- 
ding vs. Spalding, Cro. Car. 185, is an early instance of a 
departure from the letter of a will to give effect to the inten- 
tion of the testator. “John Spalding had issue three sons, 
John, Thomas and William. He devised land to John, his 
eldest son, and the heirs of his body, after the death of Alice, 





SAVANNAH, JANUARY TERM, 1858, 





Robertson et al. vs. Johnston, trustee, et al. 





the devisor’s wife; and if J ohn died, living Alice, that Wil- 
liam shall be his “heir.” “John dies, having a son, in the 
life of Alice. Alice dies and William claims the land.” Ac- 
cording to the letter of the will he is clearly entitled, yet the 
Court examining the whole context of the will, determined 
the case according to the intent of the testator, and that in- 
tent was, that if John die without issue, living saint William 
should have it, 

It is unnecessary to extend this examination, for the pur- 
pose of determining whether, if there had been a child, that 
child could have taken any thing under the will, there being 
no express gift to it, or whether the parent must not have 
taken an estate tail, under the English law, descendible to 
the child, and that under our law, the mother being the first 
taker, would not have taken an absolute fee simple in the 
property. According to the construction I place on the will, 
I have said much that I might have omitted. The estate 
vested in the testator’s children at his death, in the manner 


I have hereinbefore stated, and the limitation over to the 
brothers, if good, could take effect only on the death of the 
wife and children, before the latter arrived at maturity, or in 
the event of the death of all, single and childless, before they 
attained the age of twenty-one years. , 
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Hotcoms Jounson, et al., plaintiffs in error, vs. Wrient Bra- 
py, adm’r, defendant in error. 


[1.] A temporary administrator, finding the assets of the estate of his intestate 
involved with other estates, and likely to be seized and sold, and the pro- 
ceeds applied contrary to law, ought to ask an injunction until the affairs of 
the estate can be investigated, and conflicting claims adjusted. 


{2.] The widow of intestate claiming a part of the property under an agreement 
that it should be conveyed in trust for her, and claiming another part of the 
property by right ofsurvivorship, need not be made a party complainant to a 
bill filed by a temporary administrator to preserve the assets, as no final de- 
cree can be made in the premises. 


In Equity, from Sumter county. Decided by Judge La- 
MAR, December, 1857. 


Wright Brady filed his bill for an injunction under the fol- 
lowing circumstances: 

William M. Brady, the brother of the plaintiff, died in Jan- 
uary, 1857, intestate, leaving Julia A. Brady, his widow, and 
four children; and being very much indebted at the time of 
his death,fhough in possession of considerable property. 
The plaintiff, at the request of the widow, took out tempora- 
ry letters of administration on his estate. At the time of his 
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death, William M. Brady was administrator of the estate of 
Burton T. Dennard, his brother-in-law. Julia A., the widow 
of William M. Brady, was the sister of Burton T. Dennard 
William Dennard, their father, had died in 1850 or 1851, 
leaving a will, whereby, after some specific legacies, he had 
given the whole of his estateto his son, Burton T. Dennard, 
the brother of the said Julia A. Brady, for whom he made no 
provision in his said will. William M. Brady and _ his wife 
filed a caveat against the probate of the will, upon which con- 
siderabie litigation ensued, and in the fall of 1852, an agree- 
iment was entered into between William M. Brady and _ his 
wife, and the said Burton T. Dennard, and Irene Dennard, 
the executrix of the said will, that William M. and Julia A, 
Brady should withdraw their caveat, and in consideration 
thereof, Burton T. Dennard did, by his written agreement, 
covenant with the said W. M. Brady, in trust for his said wife, 
that he would, when he came of age, convey to the said W. 
M. Brady, in trust for his said wife, one-third of the estate 
of which the said William Dennard died possessed. When 
the said Burton T, Dennard came of age, he carried out this 
agreement, by allowing W. M. Brady to carry on the planta- 
tion of the testator in partnership with him, but no specific 
conveyance was ever executed. 

The bill also stated that complainant had no®means of 
knowing the amount of the estate of the said William Den- 
nard, nor of the one-third which the said Wm. M. Brady 
held in trust for his said wife, Julia A., and that the latter had 
notified him that the value of her third was $21,629 50, and 
that the same was in the nature of a trust, and insisted on it 
as a paramount claim. 

The bill further stated, that upon the death of Burton T. 
Dennard, W. M. Brady was appointed his administrator, with 
complainant as his security, and that the said B. T. Dennard, 
at the.time of his death, was legally indebted, and that the 
claims with respect to that estate, were superior to the claims 
of other creditors. 
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He also alleged in his bill, that there were a great many 
judgments, both against the estate of Dennard, and Brady, and 
that the judgment creditors were taking proceedings with 
respect to the property. He, therefore, prayed an injunction 
to restrain the Sheriff and judgment creditors from proceed- 
ing to sell the property until the rights of the conflicting claim- 
ants should be ascertained and adjudicated. 

An injunction was granted as prayed by the bill. 

To this bill the defendants demurred for want of equity, 
or if there was any equity, it was in favor of Julia A. Brady, 
who ought to have filed the bill when made a party to it; 
and also, that the cases made by the bill did not create any 
trust, or vest the property for the separate use of Julia A, 
Brady. 

The Court overruled the demurrer, and counsel for defend- 
ants excepted. 


Scarporoveu & Worritt, for plaintiffs in error. 
McCoy & Hawkins, contra. 
By the Court.——McDonatp J., delivering the opinion. 


On the death of William M. Brady, his wife, Julia A. Bra- 
dy, became entitled to administration on hisestate, and at 
her request, Wright Brady, the complainant, applied for and 
obtained temporary letters of administration thereon. 

Upon obtaining them he filed a billin chancery, enjoining 
the execution creditors of his intestate’s estate from the col- 
lection of their debts, which bill is brought up in the record 
before us. The bill was demurred to, and the presiding 
Judge in the Court below overruled the demurrer, and an 
exception to his judgment on the demurrer makes this case. 

Much of the property in the hands of the temporary ad- 
ministrator, and which was in the possession of his intestate 
at the time of his death, proceeded from the estate of William 
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Dennard, and passed by his will to his son, Burton T. Den- 
nard, who subsequently died, and on whose estate complain- 
ant’s intestate administered. It was further complicated by 
an alleged claim of Mrs. Julia A. Brady, under a compro- 
mise between herselfand her husband, and Burton T, Den- 
nard, her brother, and Mrs, Irene Dennard, by which shein- 
sists she became entitled, as her separate property, to an- in- 
terest of one-third in her deceased father’s estate, and into the’ 
enjoyment of which her husband, in his life time, had been 
placed, by her deceased brother allowing him to occupy it 
jointly with himself to that extent. 

This was done by her brother after he had attained the 
age of twenty-one years, in execution of an obligation into 
which he had entered during his minority, to convey to the 
said William M. Brady, the deceased husband of the said Ju- 
lia A., in trust for the said Julia A., an amount equal to one- 
third of the whole estate of which the said William Dennard 
died seized and possessed, and the increase up to the time of 
the division, as soon as he shall have attained to the age of 
twenty-one years. The conveyance had not been executed, 
nor the property set apart, under said contract of compromise, 
but it was affirmed in the manner above stated, after Burton 
T. Dennard arrived at majority. 

At the time of the death of the said William M. Brady, 
there was pending in the Superior Court of Dougherty coun- 
ty, an action against Mrs, Irene Dennard, William M. Brady, 
as administrator of Burton T. Dennard, and the said William 
M. Brady and his wife, Julia A. Brady, in favor of Jerry 
Cowles, for the use of Franklin Bivins, for the sum of five 
thousand dollars, on a warranty deed made by William Den- 
nard in his life time. 

The defendants, judgment creditors of the said William 
M., demurred to the bill on several grounds: 

1st. That there is no equity in the bill. 

2d. That the complainant has no equity. 
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3d. If there be any equity, it is in favor of Julia A. Brady, 
who ought to have filed the bill, or ought to have been made 
a party complainant. 

4th. Because, according to the case made by the bill, no 
trust was created for Mrs. Brady, nor was the property vested 
to her separate use ; and consequently, the marital rights of the 
husband attached thereto. 

‘Such was the demurrer which was overruled in the Court 
below. 

The statement of the case by the Reporter, and the addi- 
tional facts apparent on the face of the bill, as hereinbefore 
stated, are all that is necessary toa decision of this demurrer. 

The property in the hands of the complainant, which pro- 
ceeded from the estate of William Dennard, is subject, first, 
to the payment of any judgment which may be recovered in 
the suit in favor of Jerry Cowles, for the use of Franklin Biv- 
ins, on the warranty contained in thedeed made byhim. It 
passed to his legatees subject to his debts and contracts. It 
is, therefore, right that a sufficientamount of property which 
came from his estate, should be retained by order or decree of 
the Court, until permanent letters of administration are had 
upon the estate, to extinguish whatever judgment may be 
obtained. After the satisfaction of that judgment, if ajudg- 
ment should be attained, Mrs. Brady has the highest clairn 
under the agreement of compromise, That agreement was 
never executed by a division of the property and a convey- 
ance in trust for Mrs. Brady, and she has a right to demand 
its execution before the property can be appropriated to the 
payment of the debts of her deceased brother. By theagree- 
ment of compromise she is entitled to it as coming from her 
father’s estate, as it was one condition that she should have 
an amount equal to one-third of her deceased father’s estate, 
ifshe and her deceased husband would abandon their pro- 
ceedings against the will; which was done. 








136 SUPREME COURT OF GEORGIA. 


P| Johnson et al. vs. Brady, adm’r. 





It will be remembered that William M. Brady was, at the 
time of his death, administrator on the estate of Burton T. 
Dennard, and his wife was his only heirat law. He had not 
completed the administration by the payment of the debts of 
his intestate. There were, at that time and still are, judg- 
ments of large amount against the estate of Burton T. Den- 
nard. He held the property, therefore, as administrator, and 
not in right of his wife as next of kin of her deceased brother. 

The husband must reduce the wife’s property or choses in 
action to possession as husband, in order to defeat the wife’s 
title by survivorship. Baker vs. Hall, 12 Vesey Jr., 497 ; 
Wall vs. Tomlinson, 16 Vesey Jr., 416. 

If the estate of William M. Brady was chargeable, at the 
time of his death, to the estate of Burton T. Dennard, of 
which he had been administrator, the amount for which it 
was chargeable constituted a demand of higher dignity, in a 
course of administration, than any other debt of said intes- 
tate. Cobb, 288. 

[1.] The administrator ought to have presented all these 
matters to the Court, that the property found by complainant 
to have been in possession of his intestate, at the time of his 
death, should remain unmolested in his hands, until a gene- 
ral and full administration can be granted, when all conflict- 
ing claims to property can be investigated, and the rights of 
parties can be authoritatively adjusted. 

[2.] It is necessary that Mrs. Brady should be a party com- 
plainant when she seeks relief at the hands of the Court, in 
respect to the matters of which she has given the temporary 
administrator notice. She is not moving here, and if, upon 
a grant of permanent letters of administration, the adminis- 
trator should refuse to recognize her rights and respond to 
her demand, she may then call him toaccount. But it may 
be well to remark, that it is possible that her rights might be 
fully adjudicated under a bill filed by a rightful administra- 
tor, especially if the validity of her claims were questioned 
by creditors who, with herself, in such cases, might be called 
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upon to litigate their rights. That case is notbefore us, and 
probably never will be, as between parties interested in these 
several estates. , 


Judgment affirmed. 





Henry A. and George W. CasrTor, plaintiffs in error, vs. Da- 
vis Pacer, defendant in error. 


On the death, pending a suit, of one of two joint administrators sued fora de- 
vastavit, a suggestion of the death may be made of record, and the action 
may proceed againstthe survivor. 


Debt, from Dougherty county. Decision by Judge Auten, 
at December Term, 1857. 


This was an action of debt by Henry A. and George W. 
Castor, against Davis Pace and John F. Spicer, administra- 
tors of John S, Wilkerson, deceased, suggesting a devastavit. 

The case being called for trial on the appeal, plaintiffs sug- 
gested on the record the death of Spicer, and moved to pro- 
ceed against Pace, the surviving defendant and administra- 
tor. 

The Court refused the motion, and ordered the proceed- 
ings in the case to be stayed until the representatives of Spi- 
cer were made parties defendants. To which decision plain- 
tiffs counsel excepted. 


Vason & Davis, for plaintiffs in error. 
Lyon & Irwin, for defendant in error. 
By the Court—McDonatp, J. delivering the opinion. 


This was an action suggesting a devastavit on a judgment 


Pe RR SER oO” 
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obtained by the plaintiffs, against John F. Spicer and Davis 
Pace, as administrators on the estate of John S. Wilkerson. - 
During the pendency of this suit John F, Spicer died, and 
when the cause was called for trial, the plaintiffs moved to 
suggest his death on the record, and to be permitted to pro- 
ceed to trial against the survivor, Davis Pace. The Court 
below refused the motion, and the decision is excepted to. 

If the cause of action survives against the defendant, Pace, 
the decision is erroneous; otherwise, it isright. “Executors 
or administrators of executors or administrators were not, at 
common law, liable for the devastavits of those they repre- 
sented, because they could not be supposed to know how 
their testators or intestates had disposed of the goods; and 
therefore, this was esteemed actio personalis que moritur 
cum persona. Bar. 4. Ex. and Ad., p.3. By the statute 
of 4 and 5 Will.and Mary, it is enacted that all and every 
the executor and executors, admininistrator or administrators 
ofsuch executor or administrator of right, who shall waste 
or convert to his own use goods, chattels or estate of his tes- 
tator or intestate, shall from thenceforth be liable and charge- 
able in the same manner as his or their testator or intestate 
should or might have been. Schley’s Digest, 287. 

An action for a devastavit does not now die with the per- 
son,and therefore, may be revived against the executor or 
administrator of a deceased executor or administrator. But 
because it may be revived against the executor or adminis- 
trator of Spicer, the deceased co-administrator with Pace, 
does the suit abate as to Pace, or must its progress be arres- 
ted until the representatives of Spicer can be made a party? 
Wethink not. Each administrator is liable for his own de- 
vastavit. If the devastavit is joint, and both are equally 
culpable, each one is liable for the whole; and under spe- 
cial circumstances, an administrator may be liable for the 
devastavit of his co-administrator. Before the enactment of 
these statutes and the one which I now proceed to refer to, 
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the action no doubt abated, but by the Act of 8 and 9 Wil- 
Jiam III, if there be two or more plaintiffs or defendants, and 
one or more of them should die, if the cause of action should 
survive to the surviving plaintiff or plaintiffs, or against the 
surviving defendant or defendants, the writ or action shall 
not be thereby abated ; but such death beingsuggested upon 
the record, the action shall proceed at the suit of the survi- 
ving plaintiff or plaintiffs, against the surviving defendant or 
defendants. It was insisted in the argument, however, that 
according to the literal interpretation of this Act, to authorize 
the suit to proceed against a surviving defendantor defend- 
ants, one of the plaintiffs must have died that it might con- 
tinue in the name of the surviving plaintiff or plaintiffs. 
That is rather too literal a view of it, and is not the meaning 
of the statute. ; 

We think the action survived against Pace, and that the 
Court ought to have allowed the motion of plaintiff’s coun- 
sel, to suggest the death of Spicer of record, and to proceed 
to trial. 


Judgment reversed. 





Joun H. Snwwer and wife, plaintiffs in error, vs. WILLIAM 
Newsom, ex’or, defendant in error. 


A man’s will was to this effect: I give “all my estate’ to my wife; “but in 
case” she marry again, I give it to my five children. She married again. 
Held, That she lost the estate, and it went to the children. 


In Equity, from Lee. Decision on demurrer by Judge 
ALLEN, January adjourned Term, 1858. 








se 
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On the 31st January, 1855, Cesar A. Savage, of the county 
of Lee, duly made and executed his last will and testament 
and shortly thereafter departed this life. The following is a 
copy of said will, left in full force and unrevoked by de- 
ceased at his death: 


Greoreia, Ler County: 

In the name of Gop, amen. I, Cesar A. Savage, being 
weak in body but of sound mind, memory and understand- 
ing, and considering the certainty of death, and the uncer- 
tainty of the time thereof, and to this end, that I may be the 
better ‘prepared to leave this world whenever it shall please 
Gop to call me home, do therefore make and declare this my 
last will and testament, hereby revoking and making void all 
former wi'ls by me at any time heretofore made. 

Item Ist. I hereby constitute and appoint my beloved wife, 
Francis M. T. Savage, and my friends, John T. Simms and 
William Newsom, and the survivor and survivors of them, 
executors and executrix of this my last will and testament. 
After the payment of my just debts and charges I dispose of 
my estate as follows: 

Item 2d. I give, devise and bequeath all my estate, both 
real and personal, save what shall be necessary for the pay- 
ment of my just debts and charges, to my beloved wife, Fran- 
ces M. T. Savage, (subject to the conditions herein named,) 
with the power to sell, convey, give or dispose of, by deed, 
will, or any way she deems proper. But in case my said 
wife, Frances M. 'T. Savage, shall marry again after my de- 
cease, then, and in such case, I revoke the foregoing bequest 
to her and direct that the same shall from thenceforth cease 
and determine, and the whole of my estate, both real and per- 
sonal, hereinbefore given to her, I give, devise and bequeath 
to my five children, Darnette Savage, Charles Savage, Henry 
Savage, John Carter Savage and Eliza Johnson Savage, to be 
divided equally between them, share and share alike; my 
wife to account for the whole of my estate, that may, up to 
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that time, have gone into her hands, except such as she may 
have expended for the support, maintenance and education 
of herself and the said children, my intention being to ex- 
clude her entirely from any participation whatever in my es- 
tate, in case she should ever marry again after my death. 
And in case she does not, then that she have the whole, to 
zive to my children, at such time and in such quantities, or 
none at all, as she pleases; my being in this particular 
to make my children dependant for any part or share of my 
estate solelv upon their mother and my said wife, in case she 
remains a widow. 

Item 3d. I prefer that all my estate shall be kept together, 
as I leave it, without any sale, if it is possible, my executor 
paying my debts and all expenses out of the income arising 
from my estate, but this I leave entirely to the discretion and 
judgment of my wife, Frances M. T Savage. I not caring 
to clog my intention in her favor with other conditions and 
restrictions than that she remain single. 

In witness whereof I, Caesar A, Savage, have to this my 
Jast will and testament, set my hand and seal this, the thirty- 
first day of January, eighteen hundred and fifty-five (1855.) 

CASSAR A. SAVAGE. [sear] 


This will was admitted to probate in the Court of Ordina- 
ry, and the widow of deceased and William Newsom duly 
qualified as executors, 

Sometime afterwards, the widow, the said Frances M. T. 
Savage, intermarried with John H. Snider, and immediately 
thereupon Newsom took possession of the estate of his testa- 
tor and assumed the sole and exclusive control and manage- 
ment thereof. 

Snider and wife filed their bill, claiming and setting up an 
abselute title to the whole estate, and alleging that the con- 
dition contained in said will being in restraint of marriage 
was illegal and void. 

Defendant, Newsom, demurred to the bill. 
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The Court, upon argument, sustained the demurrer and 
dismissed the bill, and complainants excepted. 






H. Morean, for plaintiffs in error. 






Lyon, Irwin & Butter, contra. 






By the Court.—Beynine, J. delivering the opinion. 







There was a gift, over, “in case” the widow should “mar- 
ry again.” This gift, over, if in itself, good, put it beyond a 
doubt, that the widow by marrying lost her legacy. 

“It is agreed on all hands that, (however restrictive of 
marriage,” the condition,) “when the legacy is given over to 

other uses, the testator shall be deemed toregard those uses,” 

Lord Thurlow in Scott vs. Tyler, 2 Brown Ch. R. 488. 

“Yet, though strict words of condition be used in the cre- 

ation of the estate, if on breach of the condition the estate be 
limited over to a third person, and does not immediately re- 
vert to the grantor or his representatives, (as if an estate be 
granted by A. to B., on condition that within two years B 
intermarry with C. and on failure thereof then to D, and his 
heirs,) this, the law construes to be a limitation, and nota 
condition.” 2 Black. Com. 155. 

Lloyd vs. Branton, 3 Meriv. 108; Scott vs. Tyler, 2 Bro. 

C. C. 343; Pyle vs. Price, 6 Ves. 780; Lucas vs. Evans, 3 , 
Atk..260 ; Hervey vs. Aston, Willes 83, are cases in which 
the gift was to one, and if he married without the consent of 
some third person, over. Fitchett vs. Adams, 2 Str. 1128 ; 
Sheffield vs. Lord Orracy, 3 tk, 282, were cases in which 

the gift was to a person, and if she, (a widow,) married again, 
in general terms, over. And in all these cases, the decision 
was, that the donee by marrying lost the gift, and it went 

over. There are other cases tothe same effect. See Cruise’s 

Dig. Tit. XII, Sec. 53 et seg., Stor. Ey. Jur. Sec. 280, et seg., 

Lewis on Peop. Sec. 2158. Indeed, I did not understand the 
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counsel for the plaintiff to insist, that, if the gift over was in 
itself good, the widow did not lose her legacy by marrying 
again. He insisted, that the gift over was void, and therefore, 
that it amounted to nothing. In this was he right? His 
first reason for the position was thus stated by him: “ Be- 
cause it is a well established rule of law, that a bequest over 
to support a limitation, must be an express bequest of the 
particular legacy, and that a mere gift of the residue, will not 
sustain the limitation.” ; 

But here, the bequest over zs an express bequest. The 
words are; “the whole of my estate, both real and personal, 
hereinbefore given to her, I give, devise and bequeath to my 
five children.” 

His second reason was thus stated by him, “ Because there 
is another well established rule of law, that when a testator 
gives a thing to a person to whom the law gives it, and in 
the same manner, it is as if it had not been given; and such 
a bequest is void.” 

But here, the gift over is not to the persons to whom the 
law would give the thing; the gift over is to the children, 
and the law would give a part only of the thing, to the chil- 
dren; it would give a part to the widow. 

T must say, too, that Iam not myself prepared to admit 
the general principle, here contended for. I doubt whether 
such a principle is in force in this State, or, at this day, even 
in England. 

His third and last reason was thus stated by him: “ Be- 
cause the bequest over is an attempt to limit a fee on a fee, 
which cannot be done.” 

But a fee may be limited on a fee by an executory devise, 
if the limitation over is such, that it must take effect, if at 
all, within a life or lives in being, and twenty-one years af- 
terwards. Bac. Abr. “ Devise” (I.) 2 Black. 173. 

Besides, “A condition in deed, may be annexed to every 
species of estate; to an estate in fee, in tail, for life, or years, 
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in any lands or tenements.” Cruise’s Dig. Tit. XIII, see. 9 
Fitchett vs. Adams, 2 Str. 1128. 
It is not true, then, that the gift over was void. The gift 
over, being in itself good, it must follow, then, that the widow, 
by marrying again, lost her legacy. 

But even if the aalis over was in itself void, it would still 
be true, we are strongly inclined to think, that+tthe widow, 
by marrying again, lost her legacy. 

There is not an English case, or dictum, I think, counte- 
nancing the doctrine, that the rule making conditions in re- 
straint of marriage void, extends to the case in which, the 
person on whom the condition is imposed, is a widow. 
There is a broad and strong current of judicial and _profes- 
sional dicta, to the contrary. Jordun vs. Holkham, Amb. 209; 
Scott vs. Tyler,2 Bro. Ch. R. 380; 1 Jarm. Wills, 837; 
Cruise’s Dig. Tit. XIII, sec. 67; 1 Stor. Eg. Jur. sec. 285. 

The estate, during widowhood, is as old as the common 
law. Such an estate is, precisely equivalent in import, toan 
estate to a widow for her life, on condition that she does not 
masry again. Is it possible that there can be one law for the 
former estate, and another law for the latter ? 

Widows in a majority of cases, have children. A second 
marriage must, almost of necessity, interfere with their du- 
ties to these. In practice it, frequently, also endangers the 
peace and the property of the children. 

A part of the Actof distributions of 1804, is in these words: 
“Jf the father or mother be alive, and a child dies intestate, 
and without issue, such father, or mother, in case the father 
be dead and not otherwise, shall come in on the same fvot- 
ing asa brother or sister would do. Provided, That such 
mother, after having intermarried, shall not be entitled to any 
part or proportion of the estate of a child who shall die intes- 
tate and without issue, but the estate of such child shall go 
to, and be vested in the next of kin on the side of the father.” 
This indicates a policy in the Legislature, to discourage 


widows from marrying. 
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It is true, that there is a decision, in Massachusetts, which 
seems to sanction the position, that a condition in restraint of 
marriage, can no more be imposed on a widow, than it can, 
on a woman that has never been married. Parsons and 
wife vs. Winslow, 6 Mass. But the decision is, so far as 
this Court is concerned, but matter of judicial dictum, and 
as such, it is hardly potent enough, to turn back the broad 
and strong current of judicial and professional dicta, to which 
I have referred. 

The doctrine that conditions in restraint of marriage are 
void, is one that came from the civil law, if it came at all, of 
which I have serious doubt. 

By the civil law, even a condition that one should not 
marry without the consent of some third person, was held 
void; it being so easy a thing, to select, as this person, one 
who would never give the consent; yet, by the common law, 
such a condition is held valid. Is not this enough to show, 
a general repugnancy in the common law to the civil law. 

Then, the common law has its estate during widowhood. 
The civil law, I suppose, would see no difference betwéen 
such an estate, and an estate to a widow for her life, provi- 
ded, she did not marry again, and, therefore, would hold such 
an estate an absolute estate during life. 

And, the common law, it is admitted on all hands, I be- 
lieve, never removed this doctrine at all, as to realty. If it 
be true, that it was ever received as to personalty, the time at 
which it was so received, must have been long ago, when 
personalty was nothing, and realty was every thing. Re- 
ceiving it, as to personalty, and rejecting it, as to realty, at a 
time when this was so, would have gone but a very little way, 
towards accomplishing the object of the Roman law, the en- 
couragement of marriage, and would, besides, have been a 
measure, in itself, of an extremely absurd self-inconsistency. 
Again, by the common law, a man was owner absolute, of 
his personalty ; he might dispose of it as he pleased; but as 
to his realty, he was.more or less fettered. 

10 VOL, XxI¥, 
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Now, these things being so, is it likely, that the common 
law would reject this doctrine as to realty, and yet receive it 
as to personalty ? 

I say, then, that I doubt, whether this doctrine was ever, 
to any extent, received by the common law. I admit, how- 
ever, that there is high authority, for its having been received 
by that law, to a very limited extent. But certainly the far 
greater part has been rejected. And is it not of necessity, 
that any principle, to be one that would reject this greater 
part, would have to be one that would reject the lesser part ? 
It would rather seem to me, so. 

We think, that the Court below was right, in holding that 
there was no equity in the bill. 


Judgment affirmed. 





Tuomas D. Speer, plaintiff in error, vs. ALFRED F. Mo- 
Puerson, defendant in error. 


A rule absolute against a Sheriff, is not such a judgment as has a lien on hie 
property, and, as can compete with jndgments on verdicts against him, for 
money raised under those judgments from his property. 


Rule against Sheriff, from Sumter. Decision by Judge 
Krppoo, on motion to distribute money. September Term, 
1857. 


At the November Term, 1855, of the Inferior Court of 
Sumter county, the following rule absolute was tzken against 
P. F. Thompson, late Sheriff of said eounty, viz: 
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“Sumter Inferior Court, November Term, 1855. 


ALF. McPherson, 


vs. Rule Absolute. 
Portlock F. Thompson, late Sheriff. 


‘The late Sheriff, Thompson, having been served with a 
copy of said rule, and he having failed to show cause why 
he should not pay the amount claimed thereon, it is ordered 
that the said Portlock F. do pay to the said A. F. McPherson 
the sum of two hundred a fifty-seven dollars and sixty- 
four cents, and in default thereof he be considered in con- 
tempt. 


1 consent to the paying of the above rule absolute. This 
28th November, 1855. 


[Signed] P. F. THOMPSON.” 


The fund in the Sheriff’s hands, for the payment of which 
the above rule absolute was taken, consisted of costs which 
he had before that time collected, due and belonging to Mc- 
Pherson, who was Clerk of said Court. 

At May Term, 1857, of the Inferior Court, the following 
order was passed : 


A. F. McPherson, 


vs. Rule Absolute to pay money. 
P. F. Thompson, late Sheriff. 


It appearing by the statement of A. S. Cutts, present Sher- 
if, that he has in hand $876 63, raised by him on a fi. fa., 
returnable to this Court, in favor of James S. Odom, against 
P. F. Thompson, and other fi. fas, against said Thompson. 
And it further appearing to the Court that there is on the 
minutes of this Court, of November Term, 1855, a rule ab- 
solute in favor of A. F. McPherson vs. P. F. Thompson, for 
the sum of $257 64, it is ordered by the Court that the 
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Sheriff do pay over said money to the unsatisfied judgments 
now here claiming the same according to their priority, said 
rule absolute ranking as a judgment of November Term, 


1855. 


To the above order Thomas D. Speer, who was a junier 
mortgage creditor of Thompson, excepted : 

Ist. Because the rule absolute against Thompson, late 
Sheriff, is void for irregularity and uncertainty. 

2d. Because rules absolute“re not such judgments as can 
take money to the prejudice of a mortgage creditor. 

3d. Because the movant in this case has lost, by his laches, 
all equitable lien on the fund in Court. 


The exceptions were overruled by the Inferior Court, and 
Speer sued out a certiorari. 

Upon the hearing and after argument, Judge Kippoo dis- 
missed the certiorari and affirmed the judgment of the Infe- 
rior Court, and counsel for Speer excepted. 


Brown & Exam, for plaintiff in error. 


McCoy & Hawkins, contra. 
By the Court.—Bennine, J. delivering the opinion. 


Is a rule absolute against a Sheriff, requiring him to pay 
over money, such a judgment as binds his property in the 
same way in which, judgments on verdicts, bind it? This 
is the great question. 

And we think that it is not. 

The full import of such a judgment is, that the Sheriff do 
pay over the mouey or that in default thereof he be commit- 
ted to jail, not, that in default thereof, the money be made 
out of his property. How then can it bind his property. 

A fi. fa. to execute such a judgment isa thing never heard 
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ing, that such a judgment does not bind property ? 
Indeed, such a judgment is of the nature of a sentence in 


a criminal case—a sentence imposing a fine. Such a sen- 


tence does not bind the property of the culprit. The Court 
may remit a fine, during the term at least. Suppose the 
Court had remitted the requisition contained in this rule, 
would that be a payment or satisfaction to the plaintiff, in 
the rule? Surely not. Such a judgment is quite different 
from the ordinary judgment rendered on a verdict. 

It is true, that the Act of 1810, to point out a rule for the 
priority of judgments, uses the comprehensive words, “all 
judgments,” saying, that “all judgments obtained in the Su- 
perior, Inferior, or Justices Courts,’ “shall be entitled to the 
right or claim of any money received by the Sheriff,” &c. 
Pr, Dig. 435. Still, itcannot be,that the Act can, by virtue 
of such words as these, include judgments which, by their 
own import, cut themselves off from the right to claim such 
money. . 

Indeed, by the ¢i¢/e, the Act is one to regulate liens; not 
one to create liens; and, by the law previously existing, rules 
absolute against Sheriffs, were judgments without lien. It 
is not to be presumed, that the Legislature by the’use of gen- 
eral expressions in the body of the Act, intended to make the 
body different from the title, and thus, intended to violate 
the Constitution. 

We think, then, that the rule absolute against the Sheriff 
had no lien on his property, and therefore, that it was not 
entitled to take the money raised out of his property by fi, 
fas. to the exclusion of those fi. fas. And, therefore, we think, 
that the Court erred in not granting the certiorari. 

There were some other grounds on which the application 
for the certiorari wasalso put. These we think were plainly 
of no validity. 

It was objected in this Court, by McPherson’s counsel that 
the mortgagee, Speer, had not the right to intervene, in the 
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ease. He was allowed to intervene in the Inferior Court; no 
objection to his intervening was there made. The objection 
as made here, was put upon the ground, that the remedy of 
Speer was by a bill in equity, and not, by a participation in 
the case made by the money rule. A money rule is, itself, 
an equitable proceeding; and one, which, in my own opin- 
ion, was open to Speer in this case. 9 la. 679, and cases 
cited. 

At any rate, it is now too late to urge such an objection. 


Judgment reversed. 


Mary Goopsov, plaintiff in error, vs. Joun Beacuam, defend- 
_ ant in error. 


{1.] B. had the title to a lot of land. The interest of G. in the lot, was levied 
on. At the sale, B. gave notice of his title, but was a bidder for the lot, 
which was knocked off to a third person. 

Held, That B. was not estopped from asserting his title to the lot, against the 
latter. . 


{2.] A. having no title, sold to B. and conveyed with warranty. Afterwards, A. 
acquired the title. In a suit by B. for the land against a third person, held, 
that on A’s acquiring the title, a perfect equity vested in B. which entitled 
him to recover the land. 


Action to recover land, from Lee. Tried before Judge At- 
Len, April, 1857. 


This was an action brought under the form prescribed by 
Act of 1847, by John Beacham, against Mary Goodson and 
Ananias Newsom, to recover lot of land No. 101, situated in 
the 16th district of Lee county, and for mesne profits. Atthe 
trial, plaintiff dismissed as to Newsom, and proceeded against 
Mary Goodson alone. 
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Plaintiff offered in evidence: 

ist. A grant of the lot in controversy to Ans. Kimberly, da- 
ted 29th May, 1829. 

2d. Depositions of William Y. Hanestt 

3d. A deed from W. C. Street to Samuel M. Street and 
Charles A. Pringle, for one-third of the lot, dated 12th May, 
1848, recorded 16th June, 1855. 

4th. A deed from William Mims to plaintiff, dated 8 April, 
1850, recorded 18 Feb., 1851. 

5th. A deed from Sam. M. Street and Charles A. Pringle 
to William Mims, dated 5 Feb., 1851. 

6th. Grifin Smith, whoswore that Thomas Goodson went 
into possession of the lot in 1847, and cleared some four or 
five acres, worth two dollars per acre rent. Since the sale 
by the Sheriff, Mary Goodson claimed it. 

ith. Washington Knight, who swore that he understood 
they were in possession ; that old man Goodson cleared the 
land and lived on adjoining lot, and Mary Goodson live 
with him; he only knew the number of the land by hearing, 
and did not know that Mary Goodson ever was in possession 
ef the land, or received any of the rents and profits. 


Evidence for Defendant : 


1st. A written notice by Alfred Keney constable, dated 20th 
Nov., 1850, directed to Thomas Goodson, of alevy made on 
lot No. 101. 
2d. The Sheriff’s deed, dated 24 February, 1851, reciting 
a sale on the first Tuesday in January, 1841, by virtue of a 
Sf fa. in favor of John J. Hudson, against Thomas Goodson. 
3d. The deposition of John Layton. 


Plaintiff in reply proved that he was at the Sheriffs sale, 
and said to persons present, that he had the only paper title 
to the land, and that whoever bought would buy a law suit. 
Also, that Willis A. Hawkins, Esq. stated the same thing, 
‘that Thomas Goodson’s interest in the land was levied on 


and sold. 
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In rebuttal by defendant. 


That Hawkins attended the sale at the instance of Mims ; 
that only Goodson’s interest was sold, and the crowd at the 
sale was so satisfied ; the object was to get a squatter off the 


land. 





The jury under the charge of the Court, found for the 
plaintiff the land in dispute and forty-eight dollars mesne 
profits. 

Defendant moved for a new trial on the following grounds - 

1st. Because the Court erred in refusing to charge the jury 
as requested by defendant, that if they believed from the ev- 
idence that at the time ofthe sale by the Sheriff, the plaintiff 
was present and bid for the land under a statement made by 
W. A. Hawkins, Esq., thatthe land was sold to confirm ti- 
tle, then the plaintiff could not dispute the title of the pur- 
chaser at Sheriff’s sale. 

2d. Because the Court erred in refusing to charge, that if 
plaintiffand Mims combined to sell the land to get Goodson, 
defendant in fi. fa., out of possession, and sold the land and 
plaintiff bid for it, the purchaser got a good title as against 
Mims and plaintiff. 

3d. Because the Court erred in refusing to charge, that if 
the deed from Mims to plaintiff was made before he had ti- 
tle himself the plaintiff got no title. 

4th. Because the Court erred in charging, that if Mims 
made a deed to Beacham, having no title, and afterwards 
got title, this title accrued to the benefit of Beacham’s title. 

5th. Because the jury found contrary to the evidence and 
law. 

6th. Because the jury found contrary to the charge of the 
Court, in this, that the Court charged, that if Mary Goodson 
was in possession under Sheriff’s title and paper title ad- 
versely, on the date of the deed to Mims, then the deed from 
Mims to plaintiff was void, and he could not recover. 
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his counsel excepted. 
Warren & Warren; and Srrozier, for plaintiffs in error. 
Lyon & Irwin; and Hawagins, contra. 
By the Court.—Bennine, J. delivering the opinion. 


The Court refused to grant the motion for a new trial. 
Was that right? 

The first ground of the motion, is of no validity. 

Hawkins’s statement was this: “That he instructed the 
Sheriff to sell only the inéerest of Goodson, and so notified 
the crowd,” 

This is a quite different thing, from “a statement that the 
land was sold,’ &c. 

And the evidence is not such, as to make it clear beyond 
a reasonable doubt, that Hawkins had authority from Beach- 
am, to make even this statement, or, authority to act for 
Beacham in any way. 

Then, the constable proves, that he levied on the “ inter- 
est” of Goodson in the land; and he, and others prove, that 
Beacham gave public notice of his title, at the sale. 

[1.] Mary Goodson bought, then, with notice of Beach- 
am’s title. She cannot complain if Beacham asserts his ti- 
tle against her. Thereisno fraud. What if he did bid at 
the sale? Did that hurt her? 

The request, then, referred to in this ground, was author- 
ized neither by the fact nor the law. 

The second ground does not differ materially, from this 
first ground. 

The third and fourth grounds may be considered together. — 

Mims, when he made the deed to Beacham, had no title ; 
but his deed was an attempt to convey the fee, and it was. a 
deed with a warranty. 

This shows, first, that it was the intention, that the land, 
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the whole interest in the land, should be conveyed to Beach- 
am ; secondly, that Beacham had paid the purchase money. » 

Such being the intention, the consequence would be, that 
if Mims should afterwards acquire the title, he would be 
ound to convey it to Beacham, as much so, as if the con- 
tract were one standing in the form of a bond for titles. 

Perhaps, this would be the consequence, even without the 
warranty. Taylor vs. Debar, 2 Cas. in Ch. 212; 1 do. 270; 
Wright vs. Wright, 1 Ves. Sen., 409 ; Noel vs. Bewley, 3 Sim. 
103; Smith vs. Baker, 1 Young & Call. ch. 223; Jones vs. 
Kearney, 1 Drury & Walsh, 159; Cited in note 2 Rawle 
Cov. 438; Sug. Ven. ch. 8, sec. 2, p. 33 ; Rawle Cov, 448. 

[2.] But if the case were so, that the contract was in the’ 
form of abond for titles, then, as the purchase money was’ 
paid, the contract would give Beacham a complete equity in, 
the land, the moment the title came into Mims, and a com- 
plete equity according to Pitts & Bullard, 3 Kelly, would be 
equivalent to the legal title, so far as to enable Beacham 
recover, or defend, in ejectment. 

The contracts being in the form of a warranty, does not 
makethe case materially different. 

In this way, then, as the Court said, it zs true, that the ti- 
tle, when acquired by Mims, “ enured” to the benefit of Beach- 
am; and no true, that, though the deed was made by Mims. 
before he had title himself, “ Beacham got no title to the land 
by his deed.” 

There is nothing then, in these two grounds, the third and 
fourth. 

We do not think that the verdict was contrary to “the ev- 
idence and law.” 

This Court has decided, that the 32 Henry VIII against 
Bracery and the buying of titles, is not in force. At Macon, 
June, 1857, Doe exrdem. Morris vs. Munroe. Sothere is no- 
thing in the fifth and sixth grounds. 


Judgment affirmed. 
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Cuartes W. Moreay, plaintiff in error, vs. Francis M- 
Jones and wife, defendants in error. 


#4.] Letters of administration on the estate of the deceased wife of a surviving ‘ 
husband, claiming property through her, are inadmissible, until property is ° 
proven in the wife. 

f.] The affidavit of a party to a cause, that an original paper, of which he had 
the proper custody, was in his possession, that it had disappeared without 
his consent, and was seen in the possession of the counsel of the opposite 
party, is sufficient proof to admit secondary evidence. 

§8.] Upon the same the counsel for defendant in error ought to have been com- 
pelled to answer on the motion of plaintiff’s counsel, if he had the deed im 
Court, and to produce it if he had. 

#4.) A ground of error not certified by the Court will not be considered. 

f.} A party must always make the usual preiiminary proof for the admission 
ef secondary evidence, or that kind of evidence will not be admitted. 

96.) A party cannot claim titles to property on account of his marriage, because 
he had heard that the father of the wife had admitted that the property be- 
longed to her. The statement must have been made to induce the marriage 

§7.) Ifthere be written evidence of title it should be produced ; if lost or de- 
atroyed its contents may be proved. 


Trover, from Sumter. Tried before Judge K1ppoo, Sep- 
tember Term, 1857. 


This was an action of trover, brought by Francis M. Jones 
and wife, Julia A. Jones, (formerly Morgan,) against Charles 
W. Morgan, the father of Mrs. Jones, for the recovery of the 
ene-fifth of two negro women, Binah and Katey, and their 
macrease. 

On the trial, it appeared from the evidence, that plaintiffs 
were married about 1848, at which time Mrs, Jones was a 
minor, about nineteen years old; that her mother, Charlotte 
Morgan, wife of defendant, and formerly Charlotte Gibbons, 
died in 1841; that Jones, the plaintiff, boarded with defend- 
ant at the time he married his daughter, and remained there 
afew months afterwards; that defendant, after his wife’s 
death, admitted that the negroes belonged to his children ; 
never claimed Katey and her children; always acknowledged 
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that they belonged to his children, and was willing to give 
them up, but did not do so, for the reason that plaintiff said 
he would have all or none; the value of the negroes and 
their annual hire was proved; also demand and refusal. 





Plaintiff then read in evidence the following deed: 


Geroreia, Laurens County: 

Know all men by these presents, that I, Ann Gibbons, of 
this county and State aforesaid, for, and in consideration of 
the good will and affection that I have towards my daughter, 
Charlotte, now wife of Charles W. Morgan, of this county, 
do hereby give and bequeath to her, the said Charlotte Mor- 
gan, and to her heirs forever, a certain negro girl, named 
Binah, about sixteen years of age—that is to say, to be and 
remain hers during the period of her natural life, not subject 
to the control of her present husband, nor any other person 
whatsoever, or subject, in anywise, to the said Charlotte Mor- 
gan nor her present husband, so far as to be entitled to sell 
or dispose of the same, or in anywise subject to any contract, 
dues or demands against the said Charlotte or her husband, 
Charles W. Morgan, but to be and remain hers during her 
natural life, and at her death to belong to her children—that 
is to say, the said Binah with all her increase. 

In witness whereof I have hereunto set my hand and seal 
this 22d day of April, 1826. 


ANN GIBBONS, [L. $.] 


Witness: 
Mary SALreNsTALL, 
JosEPH JOINER. 


This deed was recorded 24th April, 1826. 
Plaintiff closed. 


Defendant proved that he married Charlotte Gibbons in 
1821, and lived the balance of that year with Mrs. Gibbons 
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and managed her business; in 1822 moved off and lived 
within a mile of Mrs. Gibbons; that from 1822 up to 1831 
he was in possession of Binah; defendant removed from 
- Laurens to Sumter county in 1832, and took Binah, and has 
had possession of her ever since; that he took possession of 
Katey and her family in 1826, and a deed was then made to 
them. 

Defendant then offered in evidence letters of administra- 
tion granted to him on the estate of his deceased wife, Char- 
lotte, dated 3d May, 1852. 

Plaintiff objected to their introduction on the ground of 
irrelevancy. The Court sustained the objection and defend- 
ant excepted. 

Defendant offered a copy deed from the records of Lau- 
rens county, duly proved and recorded, certified by the 
Clerk, from Ann Gibbons to Lewis Snider, senior, and Henry 
Gibbons, for negro Katey and other negroes and property, 
in trust for Charlotte W. Morgan, for life, and after her death 
to her heirs, dated 31st July, 1826, and proposed to prove by 
his own oath, that he was in possession of the original, 
which was taken from him or disappeared without his 
knowledge or consent, before this suit was brought; that he 
had made diligent search and could not find it, and that it 
was not in his power, possession, or control. 

The Court rejected the copy deed as affording no evidence 
of the existence of the original, and as its existence could not 
be shown by defendant’s own ‘oath, (defendant proving on 
his cross-examination, or proposing to prove that the original 
was in the possession of Willis A. Hawkins, Esq., attorney 
for plaintiffs, at the time this case was tried before, in 1853, 
and that it was used in evidence ; that he had not applied 
to Hawkins for the deed, although he believed it was now in 
his possession), and defendant excepted. 

Defendant then offered in evidence a copy of a deed from 
Ann Gibbons, to Binah, dated 6th January, 1820, to Char- 











158 SUPREME COURT OF GEORGIA. 


Morgan vs. Jones and wife. 


2 








- = 
———— 


lotte Gibbons, his late wife, properly certified, from the ree- 
ords of Laurens county, and offered to prove by James Glass 
that he saw the original in defendant’s possession in 1827, 
and that it then had the appearance of age. Plaintiff objee- 
jected to the introduction of the paper, and the Court sus- 
tained the objection and rejected the copy and Glass’ testi- 
mony, and defendant excepted. 
Defendant closed. 


After argument of counsel and the charge of the Court, the 
jury retired and found for the plaintiffs “three thousand one 
hundred and forty dollars, it being the one-fifth part of the 
valuation of the negroes, which amount may be discharged 
by defendant delivering to plaintiff his share, to-wit: one- 
fifth of the negroes, if done by the first January next, and 
also, $1,276 80 for hire.” 


Whereupon, defendant moved for a new trial, on the 
ground of error in all the rulings and decisions above excep- 
ted to, and further, because the Court erred : 

Ist. In charging the jury that if a parent permits property 
to go home with a son-in-law, unexplained, the law pre- 
sumes a gift, but whenever it appears in evidence that there 
was a deed, then the deed must be produced, and illustrated 
the latter part of this charge as follows: “It is alleged that 
before the deed of 1826, Binah had been in possession of de- 
fendant for more than four years. Now, if she had been in 
defendant’s possession in 1822, and up to 1826, without ex- 
planation, the gift was absolute, but if it once leaks out that 
there is a deed, that must be produced or accounted for, 
Hence, the Court thinks the parol evidence does not amount 
to a gift; ifthe jury are satisfied there was a deed made at 
the time the gift was made, it must be produced or accounted 
for; it is the highest evidence of the nature of the trust, and 
parol evidence will not be allowed to prove it to the contra- 
ry. Ifthe Court errs there is a higher tribunal.” 
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2d. Because the Court erred in charging the jury “that the 
statute of limitations cannot avail unless there is an adverse 
possession, but if the property was held by permission of the 
owner, by him, as a loan or otherwise, the holder disclaim- 
ing title, the possession is not adverse, but if, after holding 
for some time in that way, he sets up a claim, and the per- 
son to be affected had notice of such claim, then, the statute 
of limitations commences to run;” there being no proof of 

any hiring, nor any evidence to authorize such charge. 

34. Because the Court erred in charging “that if defend- 
ant’s admissions that Katey and her family belonged to his 
children came to Jones’ knowledge, he, Jones, had a right to 
marry Morgan’s daughter on those admissions, and Morgan 
was bound by them,” there being no evidence to authorize 
such charge. 

4th. Because the Court erred in refusing to charge as re- 
. quested by defendant, “that itis not necessary that there 
should be an actual manual delivery to constitute a valid gift, 
and if the jury believed from the evidence, that defendant 
married Miss Gibbons and that Binah was in her possession 
prior to the marriage, that he lived with his mother-in-law in 
1821, and in 1822 lived within a mile or so, that he took 
Binah with him when he moved off, and she has been in 
his possession ever since, or for four years, then they are au- 
thorized to presume a gift, and they will find, as to Binah and 
her family, for defendant,” the Court saying it is all correct 
unless it appears that there was a deed at the time of the 
gift, but if there was a deed, that must control, and not parol 
evidence. 

And because the verdict was contrary to law and evidence 
and the equity of the case. 


The Court overruled the motion for a new trial, and de- 
fendant, by his counsel, excepts. 
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Scarsoroven, Warren & Warren, and Stusss & Hix, 
for plaintiff in error. 


McCoy & Hawkins, for defendants in error. 


By the Court—McDonatp, J. delivering the opinion. 


[1.] The first errer complained of in the record is the re- 
jection of the letters of administration granted to the plain- 
tiff in error, on the estate of his deceased wife. They were 
offered in support of his title to the property sued for. Upto 
the time of his tendering them in evidence, he had estab- 
lished nothing more than a life estate in his wife, and that 
having terminated at her death, the letters were not evidence, 
and were properly rejected by the Court. 

[2.] We think that the proof proposed to be made by the 
plaintiff in error was sufficient to lay a foundation for the 
admission of secondary evidence of the deed for negro Katey, 
and other negroes and property, in trust, &c., and that the 
copy deed from the records in Laurens county ought to have 
been admitted. The original had been in the possession of 
the plaintiff in error, and had been taken, surreptitiously, 
from him, and had been seen in possession of the counsel of 
the opposite party, and was offered in evidence on a former 
trial. The Court refused to admit the copy, on the ground 
that the party could not be permitted to prove, by his own 
oath, under such circumstances, the existence of the original. 
We think he committed error in thus ruling. The party’s 
affidavit was sufficient, But the record of the paper was 
some evidence of its existence. The Act of 1819, authorized 
the recording. Edginton vs. Nixon, 5 Bing. N. C. 316; 
Bousfield vs. Godfrey, 15 E. C. L. Rep. 485. But this was a 
case in which the party might have been ruled to produce 
the original, and for the Court to have passed a formal order 
to read a copy in evidence. The affidavit of the party would 





MACON, JANUARY TERM, 1858. 
Morgan vs. Jones and wife. 


have been sufficient evidence upon which to proceed sum- 
marily against the opposite party, to produce the deed in 
Court. 

[3.] The counsel for plaintiff in error moved the Court to 
compel the counsel of the defendant in error to answer, un- 
der the foregoing circumstances, if he had the original deed 
of gift in his possession, and to produce it, if in Court. The 
Court refused the motion. In this, we think the Court below 
erred, The counsel ought to have been compelled to answer 
if he had in Court the said deed, and if the facts upon which 
it was alleged the possession had been acquired, were not 
controverted, an order to produce it ought to have been 


granted. 

[4.] The fourth ground is not certified to by the Court, and 
cannot therefore be considered. 

[5.] The plaintiff did not make the proof preliminary to 
the admission of the copy deed of gift offered in evidence, 
that the original was not in his possession, power, or custo- 


dy, nor was notice given. 

The copy, on these grounds, was properly rejected. 

The first charge given by the Court was unobjectionable, 
with the exception of the supererogatory and unnecessary re- 
mark, that “if the Court errs there is a higher tribunal.” 
This is certainly not the law of ¢he case, and might induce 
the jury to be less particular in scrutinizing the facts and 
making a careful application of the principles of law, as giv- 
en to them in charge by the Court. | 

The second charge complained of was rather more favor- 
able to the plaintiff in error than the defendants, and there is 
no error materially affecting the merits of the case. 

[6.] There is no evidence in the record, thatthe admissions 
of the plaintiffin error that Katy and her family belonged to 
his children, came to the knowledge of Jones, before his in- 
termarriage with thedaughter, and on that ground the charge 
was wrong, but if there had been such evidence, and there 
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had been further proof that Jones had heard such admissions, 
and on the strength of them, he had married the daughter of 
the plaintiff in error, the charge that the plaintiff in error was 
bound by them was still erroneous. Ifa mau marries a lady 
under such circumstances, when the statements are not made 
to induce him to contract marriage, it is his own folly. 

A parent is not bound by every idle rumor which may be 
circulated in the community, in regard io the property of his 
children, nor by his own casual remarks without meaning or 
object. To bind him they must be made asa matter of con- 
tract, or in a manner, and with an inteution, to induce the 
person to act on them. 

[7.] The Court charged the jnry, on the request of the 
plaintiff in error, to which the defendané in error, it is al- 
leged, makes exception, substantially correct. The request, 
itself, was not strictly in accordance with the law, as it has 
been administered in such cases. To make a parol gift there 
must be a delivery, and from the request, it is to be presumed 
that Binah did not accompany Morgan and his wife when 
they moved to themselves, but that she went to them after- 
wards, The record is sileut as to the precise time that she 
went to them, nor does it state in what capacity she weut, 
whether as a gift or a loan. There is no evidence that he 
claimed her, either for himself or his wife, prior to the execu- 
tion of the deed of gift in April, 1826. He offered in evi- 
dence the copy of an instrument purporting to be a deed of 
gift, bearing date in 1820, but that was rejected. aud he of- 
fered no further proof as to its contents, It was manifest to 
the Court that the plaintiff in error claimed that there was a 
deed of gift executed to his wife, and the Court properly held 
that that instrument should be produced, If it cauuot be 
produced, the party, if he can, should make proof of its con- 
tents, as the best evidence of the uature of the title which 
passed to Mrs. Morgan. 

The remark of the Court to the jury, “that ifa party, by 
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misfortune or accident, fails to get or produce all the evi- 
dence that might have been produced, it is not the fault of 
the Court or jury,” is made a ground of error, The remark 
involves no legal principle, nor was it calculated to enlighten 
the jury in regard to any matter of law or fact in issue before 
them. It was simply useless and improper, as tending to no 
beneficial end, and had as well been omitted. It cannot, 
however be made a ground for reversing the judgment of the 
Court. 

It is alleged as error also, that the Court did not allow the 
defendant to contiune the cause. It does not appear in the 
record that he applied for a continuance, 

The evidence in the record is not sufficient to enable us 
to pass upon the verdict. The plaintiffs in the Court below 
claim in their declaration, one-fifth of the negroes sued for, 
and one-fifth of the hire, and the jury find for them one-fifth 
of both negroes and hire, but there is nothing in the record 
to show that there was any evidence before the jury on that 
point. Itis not shown how many children Mrs, Morgan 
left at the time of her death. The first witness sworn for 
the plaintiffs was her son, and Mrs. Jones, ove of the plain- 
tiffs, was her daughter. Beyond this, nothing appears in 
the record on that point. 

We reverse the judgment on the grounds mentioned in this 


opinion. 


Judgment reversed. 
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Tuomas J, Baitey, claimant, plaiutiffin error, vs. E. F. Woop 
& Co., plaintiffs in fl, fa., and defendants in error. 


The sayings of one who is not a party to the case, or in privity with a party, 


ure not adinissible as evidence against either party. 


Claim, from Baker Superior Court. Tried before Judge 
ALLEN, at November Term, 1857. 


kK. F. Wood & Co. recovered judgment and issued an exe- 
cution against Absalom Johnson and Thomas 8. Hampton, 
partners under the name of Johnson & Hampton, which was 
levied by the Sheriff, upon 350 bushels of corn, as the prop- 
erty of Thomas S. Hampton. 

Thomas J. Bailey interposed a claim to the corn, 

Upon the trial, the Sherif! was the ouly witness sworn, 
who was called by the plaintifis inj. fu. Te testified that 
he made the levy; found the corn on the plantation where 
James D. Hampton lived, in two rail pens. Thomas S. 
I{ampton also lived on the place; there was about 350 bush- 
els of corn, When the levy was made, Thomas 8. Tamp- 
ton was not present; had never seen him at work on the 
plantation; when he went to make the levy, he told James 
D. Hampton the object of his visit, who pointed out the corn 
tohim. Thomas S, lived in one end of the house and James 
D. Hampton in the other; the cora was worth about 75 cents 
per bushel. 

Claimant objected to the witness stating what he and James 
D. Hampton said and did at the time of the levy, and in the 
absence of claimant and defendant. The Court overruled 
the objection and adimitted the evidence, and claimant ex- 
_ tepted. 

Je plaintill having closed, the claimant moved to dis- 
miss the levy,ou theground that plaintiffs had not proved 
that the corn was subject to their fi, fa., nor that said Thom- 
S. Hampton had ever been in possession thereof,or had any 
property or title thereto. 
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The Court refused the motion, and claimant excepted. 

Claimant then requested the Court to charge the jury, that 
the burden of proof was on the plaintitis in”. fa., and that 
claimant was not called upon to prove his title until plaintiffs 
had first proved that defendant in fi. ja. had been in posses- 
sion or had title, and if neither had been proved, plaintifis 
were not entitled toa verdict. The Judge replied that he so 
charged, but if plaintilis inf. /a. had proven title in the de- 
fendant, ‘Thomas S., this title must be overcome by superior 
title in the claimant. ‘To which charge claimant excepted. 

Just as the jury were retiring, to their room, counsel for 
plaintiffs in 7. fa. asked the Court to charge them, that plain- 
tiffs would be entitled to damages not less than 10 per cent, 
if they believed that the claim was interposed for delay ouly. 
Which charge the Court gave, and claimant excepted. 

The jury found for the plaintiffs in f. fa. and claimant 
moved for a new trial on the grounds, 

Ist. Because the verdict was contrary to law. 

2d. Because the verdict was contrary to the evidence. 

3d. Because the Court erred in allowing the Sheriff to prove 
that James D. Hampton pointed out the corn. 

The Court overruled the motion for a new trial, and claim- 
ant excepted and assigned for error, all the rulings aud char- 
ges excepted to on the trial. 


J. E. Bower, for plaintiff in error. 


W. E, Sauitn, for defendants in error. 


By the Court.—Bewynine, J. delivering the opinion. 


James D. Hampton was a stranger to the case; he was not 
in privity with either party to it. 

Neither party was present, when the conversation took 
place between him and the witness. 

We know not of any rule of law, which would make such 
a conversation evidence against the claimant, and, therefore 
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we think that the Court erred in admitting the conversation 
as evidence. | 

* This disposes of all the exceptions, for the point here de- 
cided, is the point, and the only point, involved in all of them. 







Judgment reversed, 





Bensamin O. Kearon, plaintiff in error, vs. AncutpaLp Me- 
Donan, defendant in error. 






A Justice of the Inferior Court has not the right to issue a distress warrant for 
rent, under the Act of 1811. 






Distress warrant, from Dongherty county. Decided by 
Judge AtLen, December Term, 1857. 






A distress warrant was issued by Jackson,a Justice of the 
Inferior Court of Dougherty county, in favor of Benjamin O. 
Keaton against Archibald McDonald, for rent. ‘lhis war- 
rant the Sheriff executed by levying,in part, on a lot of land. 

On the 12th of April, 1856, McDonald moved the Superior 
Court that the distress warrant might be dismissed, on the 
following grounds : 

Ist. Because the same was issued by a Justice of the In- 
ferior Court who, by law, was not authorized to do so. 

2d. That the same was levied upon land. 

This motion was sustained by the Court on the first ground, 
and also on the secoud ground, so far as the land was con- 
cerned. 

To this decision of the Superior Court Keaton excepted. 

















Hines & Hosss, for plaintiff in error. 






Vason & Davis, contra. 
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By the Court.—Bennine, J. delivering the opinion. 






The right to issue such a warrant as this depends solely 
upon the Act of 1811, “to regulate the collection of rent”? 
Before that Act, no Judge, or Justice of the Peace, or Court, 
had the right. The right, then, that exists, is just such as the 
Act creates,—neither more norless. The Act says, that the 
warrant is to be obtained from “any Justice of the Peace 
within the dist.ict where” the tenant resides; and it daes 
not say, that the warrant is to be obtained from any one else. 
It must follow, then, that the Act does not confer the right 
upon any Justice ofthe Inferior Court. Cobb Dig. 900; 15 
Ga. 113. 
The remedy provided by the Act isa summary one. 7 
Ga, R. 52. 
Even when thus restricted, the remedy is a very exten- 
sive one,—-so extensive that it will hardly be possible for a 
ease to arise. that will not be within it, 
We think, therefore, that the Court below did right in dis- 
missing the warrant upon the first ground of the motion. 
It is unnecessary to express an opinion on the second 
ground. 




















Judgment affirmed. 






Green B. Mayo, plaintiff in error, vs. ALFreD Kersgy, de- 
fendant in error. 





The plaintiff has, in a proper case, the rightto enter up judgment, nune pro 
tence, against the surety on the appeal. 





Motion to enter judgment, nunc pro tunc, against securi- 
ty on appeal, from Lee. Decision by Judge Atten, Janua- 
ry Term, 1858. ° - Ps; 
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Mayo brought suit against John A. Dennard, on two prom- 
issory notes amounting in the whole to $833 33, besides in- 


terest. The writ was returnable to June Term, 1855, and 
at the February Term, 1856, upon the trial at common law, 
there was a verdict in favor of the plaintiff, for $833 33, be- 
sides interest and cost; upon which, judgment was signed 
Feb. 13th,1856. The defendant being dissatisfied with the 
verdict, entered an appeal, with Alfred Kersey as his surety, 
At March Term, 1857, defendant pleaded a payment of fou 
hundred dollars, and all interest up to 3d Oct. 1856, and 
confessed judgment for four hundred dollars, with interest 
from 3d Oct., 1856; and uponthis confession, judgment was 
signed at the same Term of the Court against Dennard only. 

At the January Term, 1858, plaintiff moved to amend the 
judgment, and enter up the same nune pro tune, against 
Kersey, the surety on the appeal, as well as the principal. 

The Court overruled the motion, and plaintiff by his coun- 
sel excepted. 


Pearman & Kimproven; and Vason & Davrs, for plaintiti 
in error. 


McCoy & Hawkins, contra. 
By the Court.—Benyinxe, J. delivering the opinion. 


By the Act of 1826, the plaintiff has the right to enter up 
judgment against the surety on appeal, as though the surety 
were a party defendant. Cobb Dig. 498. 

But against a party defendant, the plaintiff has the right, 
in a proper case, to enter up judgment nune pro tune. 18 
Ga. 287; 1 Kelly, 560; Jd. 595. 

He must, therefore, have the right, in a proper case, to en- 
ter up a similar judgment, against the surety on the appeal. 

There can be no doubt, that this is a proper case. 
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We think, then, that the Court erred, in not allowing the 
plaintiff to enter up a judgment, nune pro tune, against 


Kersey. 

The question, here, is merely one of remedy. The right 
is not denied, and, we think, that the remedy by motion is as 
good in every respect, as that by seére facias, or that by debt. 


Judgment reversed. 


Henry S, Winperty, plaintiff in error, vs. NexpHam W, Cot- 
Lier, defendant in error. 
Writs of error founded on a judgment granting a continuance, will, in future, 


be dismissed; as, in such cases, any judgment of reversal must, of necessi- 


ty, be futile. 


Covenant, from Dougherty Superior Court. Decision, on 
motion to continue, by Judge ALLEN, at December Term, 1857 


This case having been called for trial, plaintiff announced 
ready. Whereupon, defendant moved for a continuance on 
the following grounds, to-wit : 

That he had been unable, until within some four or five 
months, to learn the given name of Nathan Johnston, and 
his place of residence; that Johnston was the lessor of the 
lot of land which defendant had sold, and concerning which 
this suit was brought; that he wanted to know whether said 
Johnston had married Mrs, Eliza McKay, the drawer of said 
lot; that his family and himself had been sick, and he had 
been unable to go and get the testimony of the witness; that 
he expected to show by Johnston, that he married the draw- 
er of said lot of land; that he had sent no one to Carolina, 
where Johnston lived, to procure the desired information ; 
that he had learned from one Capt. Roberts, that there were 
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two Nathan Johnstons living in Beaufort district, South Car- 
olina, and both were highly respectabie men. 

Upon this showing, the Court granted the motion for 
continuance, and plaintiff excepted, 


H. Morean, for plaintiff in error. 
Warren & Warren, for defendants in error. 
By the Court—Bennine, J. delivering the opinion. 


The objection made to the showing for a continuance, is, 
that it exhibits a want of diligence in the applicant for the 
continuance. 

Showings for continuances are matters within the discre- 
tion of the Court. Perhaps, in this case, this Court if it had 
sat in the place of the Court below, would not have granted 
the continuance; and still it might not be prepared to say, 
that the Court below abused its discretion. 

But to what end was this writ of error brought? Not to 
correct the error, if any, of the Court below. That is past 
correction, The continuance was granted, and the judg- 
ment granting it must execute itself, in spite of any thing 
that this Court can do. 

The question arises, then, is a case of this sort, a case for 
this Court at all. We think not. The Constitution says, 
that this Court “shall bea Court alone for the trial and cor- 
rection of errors.” The Act organizing the Court, soys of it: 
“there shall be, and it is hereby established, a Court for the 
correction of errors.” 1 Kelly, V. 

Now, what are cases appropriate to a Court for the correc- 
tion of errors? Cases, the errors in which, the Court can 
correct ; not cases, the errors in which, the Court cannot cor- 
rect—not cases, in which, the Court’s judgment must be 
merely futile. 





MACON, JANUARY TERM, 1858. 171 


French vs. ‘Roll. 


We think, then, this, nota case for this Court. And, in 


future, such cases will be dismissed. 
Cases in which, the continuance has been refused, stand 


upon a different footing. 


Case dismissed. 


Hiram L. Frencu, plaintiff in error, vs. Luraer Rott, ce- 
fendant in error. 
When there is conflicting evidence before a jury. it is their duty to weigh it, 


and if, in doing so, they rendera just verdict according tothe proper con- 
struction and weight of the evidence, a new trial ought not to be granted. 


Complaint on appeal, from Sumter, Tried before Judge 
Kinpoo, September Term, 1857. Verdict for plaintiff, aud 
motion for new trial. 


This was an action brought by Roll against French, on 
two notes, one for $900 80, and one for $32 82, 

The defendant pleaded, first, the general issue; second, 
payment or set-off to the amount ofseven hundred dollars— 
the value of a carriage aud buggy received by plaintiff, and 
which he promised to credit on defendant’s note, but which 
he failed to do. 


Plaintiff offered and read to the jury the notes, and closed. 


Defendant (by agreement,) read the affidavit of Geo. R. 
Wilson, to the effect, thatin the fall of 1852, in the city of 
Angusia, he heard a conversation between plaintiff and de- 
fendant, in relation to adebt of about a thousand dollars, 
due on a note or notes trom defendant to plaintiff. Defend- 
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ant claimed a credit of $700, for a carriage and buggy which: 
defendant let him have; plaintiff agreed to take the two ve- 
hicles and credit defendant with seven hundred dollars; de- 
fendant did not reside in Augusta at the time; had previous- 
ly removed from that place, and was then on a visit there: 
heard French say that Roil had notified him by letter afte 
he sold the buggy. 
s 
Plaintiff read in reply, the answers to interrogatories ot 


Samuel C. Mustin, to the effect. t 


? 
} 
i 


wat he knew of a carriage 


] 


lateral security for a note on defendant, payable to Roll, for 


and buggy left by French at Roll’s shop in Augusta, as col- 
} 
I 


$900 80. In the summer of 1852, defendant came to Mr. 


1 


Roll’s shop; the coach and buggy were still there; defend- 


ant told plaintiff to seil the coach for $500 and the buggy for 
$200, and place the amount, when sold, as a credit on his 
note, but warned him atthe time that if he sold them at less 
prices than that named, he would hold him responsible for 
the difference ; they were second-hand, repainted, and at the 
time, the carriage was worth not more than $300, and the 
buggy from $175 to$200. The buggy was sent by railroad 
to Newnan and there sold for $200; expenses of transporta- 
tion, &c., $29 50, leaving a balance of $170 50 net. That 
there is due to plaintiff for storage on buggy and coach, $102 
00, which deducted from the $170 50, leaving the sum of 
$68 50 to be credited on the note. The carriage is still on 
hand, never sold, Roll never having been able to sell it at the 
price fixed on it by defendant, $350 being the highest offer 
ever had onit, and that is $50 more than it would now sell 
for. Witness is Mr. Roll’s book-keeper and salesman, and 
fully acquainted with all his business, and never heard any 
thing about a purchase of the coach and buggy by Roll. 


James Hurlburt answers, that the carriage and buggy were 
in witness’ shop sometime, and they were afterwards re- 
moved to Roll’s shop; carriage worth from 300 to 400 doi- 
lars; buggy worth about 175 or 200 dollars, but in the Au- 
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susta market about $150. Does not know where they are 
now, or what has become of them. 

RP. V. Goetchius answers, that in the summer of 1852, 
French came to Roll’s carriage shop; witness was there as- 
sisting as salesman and foreman; the carriage and buggy 
were there at the time; I learned from Mr. French thatthey 
had been left there as collateral security fer a debt due by 
him to Roll; defendant limited the carriage at $500, and the 
buggy at $200, which were prices so far above their value 
in Augusta, as to preclude their being sold, and [ so in- 
formed him atthe time; the carriage was a second-handed 
one, which had been repaired and done up; would not bring 
more than $350, and at present $300; the buggy would have 
brought $175; they are both without harness; witness ex- 
erted himself to sell them, but could not,~ Having quit Roll’s 
employment in 1853, witness cannot say what has become 
of the carriage and buggy; he left them there; found them 
there when he first went there; has heard both Roll and 
French say that they were there as collateral security. 


The jury found for plaintiff $826 37, with interest from 
i June, 1853. 

Defendant moved fer a new trial on the grounds that the 
verdict was contrary to law, the evidence, and charge of the 
Court. 

The Court overruled the motion, and defendant excepted. 


Duptery; and McCoy & Hawkins, for plaintiff in evidence. 
Gro, W. Fisu, contra. 


By the Court.—McDonatp J., delivering the opinion. 


A new trial was moved for in thiscase on three grounds, 
ist. That the jury found contrary to evidence. 
2d. The jury found contrary to law. 
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34. The jury found contrary to the charge of the Court, 

Th: Court everruled the motion, and that judgment of the 
presiding Judge in the Court below is excepted to and makes 
this case, 

‘here is evidence on both sides of this case, and the jury 
had a right to weigh it and render a verdict according to 
their own conclusion, upon a full consideration of it. The 
notes were read in evidence, The wituess Wilson testified 
that he heard a conversation in the fall ef 1852, betweenthe 
plainuff and defendant, in which the defendant claimed a 
credit of seven hundred dollars, on a note of about $1,000, 
for a carriage and buggy, which defendaut had of plaiutiff, 
The plaintiff agreed to take the two vehicles and give the 
credit. IIe heard the defendaut say that the plaiutiff nad no- 
tified him wheu he sold the buggy. 

Samuel C. Mustin testified that the carriage and buggy 
were leit with the plaintiff as collateral seenrity for the pay- 
ment of the notes; that defendaut had called at plaintiff’s 
shop aud directed him to sell the carriage at $500 and the 
buzgy at $200, and told him if he sold them for less he would 
hold him responsible. He directed him to put the amount, 
when reeeived, as a crediton the note, This was in January, 
1852. The buggy was sen! tv Newnan ou the 15th June, 
1853,and sold. The carriage is still on hand as the property 
of French, ‘The bugey was sold for the gross sum ot $200, 

Ryuer V. Gvetchius confirms the testimony of Mustin, 
that the carriage and buggy were left as collateral security, 
aud this he heard from the defendant im dillerent couver- 
sations, 

The jury,in making up their verdict, deducted the full 
amount for which the buggy was sold, 

They had a right to weigh the evidence, aud we think that 
they rendered a just verdict, according to the proper construc- 
tion and weight of the evidence, aul we wiil uot disturb it 


The verdict violated no-‘principle of law, 
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The bill of exceptions, which is equivalent to none at all, 
sets forth no charge of the Court, nor does any charge appear 
in the record, 


Judgment affirmed. 


Epwarp B. Hook, plaintiff in error, vs. James C. Brooxs, 
.defendant in error. 


{1.] Motions to amend a bill and to dissolve an injunction are much in the 
discretion of the Court, and unless that discretion is used against the law 
and justice of the case, this Court will not interfere with its exercise. 

{2.] It is not error for the Court to allow an amendment to be made to a bill 
adding persons as parties defendant, who are proper parties, although they 
may not be necessary parties, 

{3.] If from the bill and answer, there is a prima. facre equity in favor of the 
complainant. it is not error in the Court to postpone an argument to dissolve’ 
an injunction, afier additional parties are added, until the answers of the 
new parties are in, and more especially, if from the cireumstances disclosed 
in the bill and answer it is a proper case for a hearing before a special jury- 


In Equity, from Dougherty County, decided by Judge 


ALLEN, December Term, 1857. 


This was an application on the part of Kk. B. Hook to 
dissolve an injunction which had been granted, restraining 
further proceedings in an action of ejectment upon the 
answers being filed disposing of all the equity in the bill, 
There was also a motion to dismiss the bill for want of 


equity. The complainant’s counsel showed for cause against 
the dissolution of the injunction that he had a substantial 
ameudment to make to the said bill, which he then and 


there proposed to make. 
Defendant’s counsel objected to such amendmen’’s being 


made, aud urged that the application for the dissulution of 
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the injunction should be proceeded with. This objection 
the Court overruled and allowed the amendment, and the 
Court refused to entertain the motion to dissolve the injune- 
tion until the answers to the bill, as amended, were filed. 

To these rulings of the Court, in allowing such amend- 
ment and in refusing to entertain the motion for a dissolution 
of the injunction until the answers to the amended bill had 
been filed, the defendaut’s counsel filed his bill of exceptions 
assigning the same as error. 


Vason & Davis; Warren & Warren, for plaintiff in 


error. 


Lyon, contra. 


By the Court.—McDonatp, J. delivering the opinion. 


[1.] This cause comes up on the allowance, by the Court, 


of an amendment to the complainant’s bill; and the refusal 
of the Court, after the amendment, to entertain a motion to 
dissolve the injunction which had been granted against the 
prosecution of an action of ejectment. These motions were 
pretty much within the discretion of the presiding judge in 
the Court below, and unless that discretion was used con- 
trary to the law and justice of the case this Court ought not 
to interfere with it. 

The action of ejectment was instituted for the recovery of 
a tract of land known as number three hundred and fifty, 
in the first district of, formerly Baker, now Dougherty county. 
There are two demises alleged in the declaration, one from 
Samuel Disheroon and the other from Edward B. Hook. 
The complainant in the bill is defendant in the action of 
ejectment. He claims to be a bona fide purchaser of the 
land, and deduces his title, according to his bil, from the 
drawer. The allegations in the bill are, substantially, that 
Samuel Disheroon of Habersham county, drew the tract of 
land in dispute and a grant was issued to him about the sixth 
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of Nov., 1821; that shortly thereafter he sold said land to 
John Jenkins, then of Habersham county; that the deed 
conveying the land to Jenkins is lost or destroyed, and that 
he is unable to establish its contents in a Court of law; that 
said conveyance was made prior to the year 1828; that 
Jenkins appointed Robert Lankford of Habersham county, 
his attorney in fact, to sell and convey the land, which he 
did to one J. P. Smith in April, 1829, but conveyed the said 
land in his own name without reference to his agency; that 
on the 24th Oct., 1829, Smith conveyed to W. C. Wiley, and 
endorsed the deed of conveyance which he held, to him, and 
transferred his title in that way in the presence of Benajah 
Williams and one McKinney Scott; that Wiley sold and 
conveyed the land, by the endorsement of the deed, to one 
Kenith Gillis, then of Cass county, but who subsequently 
removed to Virginia and died insolvent and without repre- 
sentatives; Smith and Wiley each conveyed the land by the 
-endorsement and delivery of the deed executed to Lankford 
to J. P. Smith; that the said K. Gillis on the 8th Nov., 1857, 
sold and conveyed the said tract of land to one Milton 
Clayton; that on the 11th April, 1840, Clayton sold and 
conveyed to Alexander Shotwell, and his brother, Samuel 
Clayton, joined him in warranting the title; that Shotwell, 
on the 4th of March, 1850, sold and conveyed to Henry 
Hora and Lewis S. McGuire, and Joseph S. Smith joined 
him in the warranty of title; that Lewis S. McGuire sold 
his interest to Henry Hora, who on the 11th of April, 1851, 
sold and conveyed said land to complainant. 

It is further alleged in the bill that the complainant entered 
into the possession of the land immediately after his pur- 
chase and has occupied it ever since. It was unoccupied 
when he bought it. It is further alleged that the defendant, 
E. B. Hook, confederating with Philip Martin, on the 8th 
day of Sept., 1853, while the complainant was in possession 
of the land, procured from the said Samuel Disheroon, the 


12 VOL, xXxIVv. 
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drawer, a quit claim deed for the consideration of twenty 
dollars; that said Disheroon told said Martin that he had 
sold and conveyed the said land to the said Jenkins; and 
that at the time of the said purchase by the said Hook, he 
knew of the purchase and possession of the land by the 
complainant. The bill prays a perpetual injunction of the 
action of ejectment and for further relief 

The defendant, Hook, answered the bill, and in his answer 
he denies any knowledge of the purchase of said land by 
Jenkins, and alleges that he does not believe it true, and 
assigns his reasons for his belief. He knows nothing of 
the mesne conveyances and endorsements of deeds from 
Jenkins down to complainant, and insists that complainant 
be held to the proof thereof, and of the consideration paid, 
He admits that, at the time he purchased the land, he had 
heard that Brooks, the complainant, or some one else, claimed 
the land, but as well as he then remembered, he believed the 
land was vacant. : 

The complainant proposed to amend his bill by making 
John Jenkins, William C. Wiley and John P. Smith, parties 
thereto, and by adding to the prayer, that the parties defend- 
ants may be compelled to exécute legal conveyances to said 
land so as to perfect the legal title in the complainant, or 
that the assignments and transfers of title as set forth in the 
bill of complaint, may be decreed to be a legal title as 
against the defendants to the bill. 

[2.] The allowance of this amendment by the Court is 
the first error assigned. The complainant might have made 
the amendment, as a matter of right, under the liberal act 
of the Legislature, respecting amendments. The persons 
made parties, if not necessary parties, are certainly proper 
parties, and the presiding Judge committed no error in 
permitting the amendment, for that purpose. Perhaps, all 
the relief necessary to the protection of the complainant 
might have been had under the general prayer, but’ an 
amendment: making the prayer more special is certainly 





MACON, JANUARY TERM, 1858. ° 179 





Wingard vs. Tift. 


permissible, and no error can be imputed to the Court’ for 
suffering it to be made. 

[3.] But it is objected that the Court below ought to have 
entertained the motion to dissolve the injunction, The 
answer was before the Court, and with the admission of the 
defendant, Hook, that at the time of his purchase of the 
land, he heard that the complainant or some one else, was 
claiming it, the presiding Judge might well have deferred 
an argument on the motion to dissolve the injunction, until 
all the parties were brought before the Court. 

The defendant does not deny that the complainant was 
occupying the land at the time of his purchase, He says 
he believed it was vacant as well as he then remembered, and 
goes into an argument to satisfy himself in regard to his 
memory. f 

We think that the Court committed no error, and that the 
circumstances of this case as disclosed in the bill and answer 

.are such as to demand a hearing before a special iurv. 
Judgment affirmed. 


. 


Danie. Winearp, plaintiff in error, vs. Nexson Trrt, 
defendant in error. 


[1.] A verbal license to erect a dam and fish traps, is not a license to renew the 
dam and traps as often as they may be swept away by the water. 


{2.] At least, such a license, after the dam and traps have been swept away, is 
revocable at any time, before they are renewed. 


In Equity, from Dougherty county, decision by Judge 
Auten, at Chambers, 13th Oct., 1857. 


Motion to dissolve injunction on the coming in of the 
answer. 
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This bill was filed by Tift, in which he stated that he 
was the owner of lot 324 on Flint River, at Albany, and that 
his right extended to the centre of the stream; that he was 
also the owner of the ferry on lot 323. He states that the 
defendant, Wingard, was in the course of erecting a dam and 
fish traps for the purpose of catching fish in the river, which 
dam extended from the bank of the river, belonging to the 
complainant, and across the river to its centre—the effect of 
which would be to raise the water above the dam and depress 
it below, and cause a strong and dangerous current on 
the east side of the river and a reverse current below on 
the other side—that this cross current would be in the track 
of the ferry and make it very dangerous and greatly increase 
the expense to complainant of keeping up the ferry, That 
Wingard was insolvent; that the damages occasioned would 
be very considerable and could not be recovered by damages 
atlaw. He therefore prayed by his bill that Wingard might 
be restrained from completing the works, and that he might: 
be protected in his property. 

An injunction was granted as prayed by the bill. 

The defendant in his answer did not deny the allegations 
contained in the bill as to complainant’s right ‘and title to 
the lot 324, nor to the ferry, but admits his title at least to 
part of it. In his answer he went on to state the works 
which were made in the river and alleged that an agreement 
was entered into between himself and Jesse Floyd and the 
complainant, in the year 1849, by which Tift agreed that 
these traps and a dam might be made in the river, the 
consideration being that he was occasionally to have a mess 
of fish; that under that agreement he erected the works; 
that in 1852 some malicious person destroyed them and that 
he again erected them in 1855; that in 1856 he repaired the 
same at great expense; that in 1857 the injuries caused to 
the works by the high waters were very great; that he was 
repairing that damage and that if the works were suspended 
great damage to the amount of $7000 would be the result; 
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that he had so far proceeded with the works that in ten days 
they would be completed. The defendant also admitted his 
insolvency, but denied that the works would be injurions to 
the plaintiff or increase the risk or expense of the ferry 
The defendant also stated that in 1855 or 1856 the plaintiff 
had sued him in forcible entry and detainer, and that he, 
the defendant, had gained the case. 

The defendant, upon filing his answer, moved to dissolve 
the injunction. Both parties submitted affidavits. The 
complainant in support of his bill and to rebut the answer. 
The defendant in support of the answer. 

The Court overruled the motion to dissolve the injunction 
and counsel for defendant excepted. 

There were also exceptions to therulings of the Court in 
relation to the admission of the affidavits, and the right of 
complainant to the opening and conclusion, but as no 
opinion is pronounced by this Court on these exceptions, 
‘ they are here omitted. 


Srrozrer & Sairu, for plaintiff in error. 
Lyon & Irwin, contra. 
By the Court.—Bennine J, delivering the opinion. 


Ought the Court to have dissolved the injunction ? 

This depends upon, whether the equity of the bill, had 
been sworn off by the answer. 

The answer says: “that some time during the year 1849, 
complainant granted and gave to defendant, and one Jesse 
Floyd, the right and privileges of putting into the waters of 
Flint river, on his pretended soil and bed of said stream, 
and lying opposite said lot of land, 324, as many fish traps, 
as defendant and said Floyd desired, without regard to the 
number thereof, kind, or manner of locating them, asking 
and requiring in consideration therefor, a mess of fish 
eccasionally;” and that during that year, the defendant 





182 SUPREME COURT OF GEORGIA. 





Wingard vs. Tift. 


(Wingard) and Floyd accordingly built a dam and put in 
traps. 

[1.] This was a license to build a dam and put in traps, 
in 1849, not in 1857. There is nothing in the terms of this 
license, to give to Wingard and Floyd, the right to renew 
the dam and traps ad infinitum, as often as they might be 
swept away by the waters. The dam and traps had been, 
twice or thrice, swept away before 1857, when the last 
renewal was about to be made, to prevent which the bill 
was filed. 

[2.] Again, there is no dispute, that such a license is 
revocable, if its revocation does no damage to the person to 
whom, it has been granted. Therefore if Tift had chosen 
to revoke this license, before the first dam and traps had 
been put in, he might have done so. In that case, the 
license could not have been the means of putting Wingard 
and Floyd, to any expense. . So, Tift might revoke the 
license at any time after the dam and traps had been swept 
away, for then, things would stand just as they stood in the 
beginning. This Tift, once and again, did do. His forcible 
entry and detainer suit, brought in 1855, or 1856, to prevent 
the renewal of the dam and traps—a renewal then first 
undertaken although they had then been swept away as 
long before as 1852, was, itself, sufficient evidence of a 
revocation. 

The present bill of Tift, is further evidence of the same 
thing, and it was filed before Wingard had begun to put in 
the new dam and traps. Hall vs. Boyd § Campbell, 14 
Ga. R. 1. 

This defence, then, set up in the answer, is not sufficient ; 
and this, is the whole defence. The Court, therefore, was 
right in refusing to dissolve the injunction. 

I must say too, that in my opinion, a verbal license is 
within the statute of frauds; and therefore, that, whether 
acted upon or not, it is revocable at any time, at the option 
of the licenser, And this, I think, is the clear result of the 
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English cases, as they stand at present. See Wood vs. 
Leadbetter, 13 Mas. §& W., 838; Cocker vs. Cooper 1, 
Cromp. M. §& Ros. 418; Hewlans vs. Shippam, 5 B. & C. 
222; Bryan vs. Whistler, 8 B. § C. 288; Wallis vs. Harri- 
son, 4 M. & W. 538; Sug. Ven. §& P. 137. 

The case of Sheffield vs. Collier, 3 Kelly, is, perhaps, not 
necessarily adverse to this view. In that case, the two 
Colliers were joint tenants of the whole lot, each, therefore, 
by virtue of this tenancy, was rightfully in possession of 
the whole lot. The agreement between them, amounted to 
an agreement, to partition the land a certain way, such a way 
as to give to one brother, the right to use the part that was to 
go to the other, for certain purposes. Here, was, at least, a 
plenty of consideration. Sheffield merely succeeded to the 
right, whatever it was, of the latter brother, becoming 
himself tenant. In such a case, it may, perhaps, be true; 
that an action of trespass would not lie. 

And, then, there is the principle of contribution among 
joint tenants and tenants in common—a principle, which, 
perhaps, may have some bearing in such a case. 


Judgment affirmed. 


Davip Rivtey, plaintiff in error, vs. Forp & GippeEns, de- 
fendants in error, 


Plaintiffs holding note and fi. fz. in pawn for payment fora coat sold tothe 
holder, is not entitled to recover the money against the maker of the note 
and defendant in fi. fa., if there was a prior contract between the parties that 
the debt should be paid in corn, and the corn was delivered in payment. If 
the contract was subsequent to the delivery ofthe papers in pawn, the plain- 
tiffs were entitled to recover the value of the coat and nothing more. Ifthe 
verdict of the jury was not against the weight of evidence, it ought not to be 


disturbed. 
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Certiorari, from Worth county. Decision by Judge Pow- 
xrs, at October Term, 1857. 


One Spencer Brown, being indebted to Ford & Giddens, 
traded or transferred to them in payment of his debt, a prom- 
issory note which he held on David Ridley, for about twen- 
ty-eight dollars, andalso a fi. fa. against him, issued from a 
Justice’s Court, for about twenty-six dollars. 

Ford & Giddens sued Ridley on the note in a Justice’s 
Court, and had the /i. fa. levied on his property. 

Ridley filed illegality to the 7. fa.,and plead payment as 
tothe note. Both issues came on to be tried at the same time, 
when Ridley proved that he had agreed to let Brown have 
com in payment of them; that he delivered one turn of 
eorn to Brown’s widow, Brown having died, when Giddens 
notified him not to pay the corn, as he should not give up 
the papers; and that he had delivered the residue to his wid- 
ow ; and that he had thereby fully paid of and satisfied both 
the note and fi. fa. 

The Justices gave judgment for the defendant Ridley in 
both cases, and upon appeal, the jury found for him on the 
note, and sustained the illegality to the f. fa. Whereupon, 
Ford & Giddens sued out a certiorari and had the causes cer- 
tified, for review and correction, to the Superior Court. 

Upon the hearing before Judge Powers, he remanded the 
cases, with orders to the Justices to enter judgment for Ford 
& Giddens,forthe amount of the note, and counsel for Rid- 
ley excepted. 


R. H. Crank, for plaintiff in error. 


Jno. B. Cotp1ne, contra. 


By the Court.—McDona np, J. delivering the opinion 


The plaintiffs sold one Spencer Brown a coat, for which 
he was to give them a note on some third person. .He had 
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delivered to Giddens, one of the plaintiffs, a note and fi. fa. 
onthe defendant in the Court below, who is plaintiff in error 
here, to be handed to a collecting officer, and told Giddens at 
the same time, that ifhe never brought him any other note, 
he was safe any how, that he couldkeep the note and fi. fa. 
Giddens, in a conversation with Garry G. Ford, told him that 
he had the note and fi. fa., and if Ridley would make him 
safe for the paymentof the coat bought by Brown, he would 
give upthe papers. Giddens afterwards refused to do it, and 
claimed to hold them in pawn for. what Brown owed. him. 
Itdoes not appear at what time the contract was made be- 
tween Ridley and Brown when the latter agreed to receive 
the corn in payment. Ifit was prior to the time that Brown 
agreed to let the plaintifis keep the papers in pawn for pay- 
ment for the coat, the delivery of the corn according to the 
contract, was a payment of both jf. fa. and note; if subse- 
quently, the plaintiffs were entitled to recover the value of the 
coatand no more. There was no evidence of the valueof the 
eoat before the jury. It isnot so manifest that the verdict of 
the jury was decidedly against the weight of evidence, as to 
entitle the plaintiffs to a new trial; and it is clear that they 
are not entitled to a judgment for the twenty-eight dollars. 


Judgment reversed. 





Epuunp Rarnes, plaintiff in error, vs. Samuvet P. Corsix 
and wife, defendants in error. 


A testator, after giving to his wife, a large part of his property, said: “This 
devise and bequest of the foregoing property, real and personal, to be in lieu 
and in bar of dower, and of the usual allowance to widows for their year’s 
support, and in lieu and in bar of all other claims upon my estate im any a 
way whatevtr.” After making the will, he acquired other lands, 
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Held, That the case was one in which the widow was bound to elect, whether 
she would take the legacy, or take these after acquired lands. 


In Equity, from Bibb. Decision on demurrer by Judge 
Lamar, November Term, 1857. 


The bill in this case was filed by Edmund Raines against 
Samuel P. Corbin and wife, and Charles E. Moon executor, 
and alleges that Cadwell W. Raines, late of the county of 
Bibb, departed this life in January, 1856, leaving in full 
force his last will and testament, wherein said Moon was 
appointed executor, who duly qualified. That testator, after 
the making of his said will, purchased about seven hundred 
acres of land situated in the county of Upson, which he died 
seized and possessed of, and undisposed of by said will. 
That the executor by virtue, as he supposed, of the powers 
vested in him by said will, after due and Jegal publication, 
offered said land at public outcry to the highest bidder, when 
complainant became the purchaser at the price of $1,800, 
and received from said executor a conveyance of the same 
duly executed, and paid, agreeably to the terms of said sale, 
one-half the purchase money in cash, and gave his note for 
the other half, payable 25th December, 1857, and which 
note is yet unpaid in the hands of said executor, complain- 
ant entered into possession of the premises, and has made 
thereon many valuable improvements, and at the time of 
his purchase he knew not that said lands had been acquired 
by testator subsequently to the execution of his will. 

The bill further states that said Cadwell W. Raines left as 
his only heir at law, his widow, Parthenia Raines, who has 
since intermarried with Samuel P. Corbin of the county of 
Bibb, but who at the time of the sale of said land, was un- 
married, and who appointed an agent to attend and represent 
her at said sale, and who made no objection in any manner 
thereto. That she also received the legacies bequeathed to 
her in and by the will of her husband, which legacies 
amounted to a very large share or proportion of his estate, 
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and worth some eighty thousand dollars or other large sum, 
and which the testator declared in his will was given to her 
in release and discharge of all other claims by her upon his 
estate, and that said Parthenia received the whole of said 
legacy from the executor before her marriage, and executed 
receipts for the same. 

The bill further states that said Corbin and wife have in- 
stituted their action of ejectment against complainant to re- 
cover said premises bought under the circumstances above 
mentioned ; and that he is in danger of being evicted there- 
from. That the executor has sold all the estate of his testa- 
tor not specifically disposed of, and has paid out and distri- 
buted the larger portion thereof to the legatees, and is pre- 
paring to make a final distribution and settlement thereof, 
and intends as soon as he winds up said estate to remove 
to Texas, where he now has a plantation, and where he spends 
the largest portion of the year. That complainant isa broth- 
er of testator and a legatee under his will; but a large num- 
ber of the legatees reside out of the State. The bill prays 
that the action of ejectment be enjoined; that Corbin and 
wife be compelled by decree to relinquish all right, title and 
claim in and to said lands, or that Mrs. Corbin be put to her 
election, and take the estate bequeathed and devised to her 
by the will, or the after acquired property as his heir at law. 
And in the event that the Court should be of opinion that 
Corbin and wife are entitled to said premises that the execu- 
tor be decreed to pay over to them the purchase money of 
said land, in satisfaction of their claim thereto, and that he 
be enjoined from the further payment of the balance of said 
estate in his hands, and from transferring the said note, un- 
til the further order of the Court. 

It was agreed that Mrs. Corbin is the sole heir at law of 
Cadwell W. Raines the testator, and that the executor has 
in hands funds belonging to the estate sufficient to protect 
Edmund Raines. 

To this bill, Corbin and wife demurred. 
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The Court sustained the demurrer and dismissed the bill, 
to which decision complainants by their counsel excepted. 


Srusss & Hu111, for plaintiffs in error. 
L. N. Waitt te, contra. 
By the Court.—Bennine, J. delivering the opinion. 


The Court sustained the demurrer, and dismissed the bill. 
In doing so, was the Court right? This is the question. 

The argument in support of the bill, is put on two grounds, 
the will ;—and the conduct of Mrs. Corbin, amounting as the 
argument insists, to an estoppel. 

As to the first ground : 

It is maintained by the counsel for the defendant, and not 
denied by the counsel for the plaintiffs, that the lands acquir- 
ed by the testator after the making of the will, did not pass 
by the will, even if it was the intention of the testator, that 
they should pass by the will. Admit this to be true. Then, 
the testator died intestate as to those lands. 

The testator’s widow, now Mrs. Corbin, was the only heir. 
Did those lands pass to her as such heir ? :; 

If it was the intention of the testator that she should not 
take, of his estate, any part but the legacy he gave her, and 
therefore, that she should not take these lands, then she can- 
not as heir, or otherwise, take the lands, without giving up 
the legacy. In other words, if such was his intention, the 
ease is one iif which, she must elect, whether she will take 
the legacy or take the land. This, I think, is clear upon au- 
thority. Churchman vs. Irelan, 4 Sem. 520; Thelluson vs. 
Woodford, 13 Ves. 209; White §& Tudor Eg. 251, 258; 2 
Stor. Eq. 1,094. 

She certainly does not as heir stand any more nearly rela- 
ted to these after acquired lands, than she does as doweress, 
to a third of all the lands, including that held by the testa- 
tor, when he made the will; and there can be no doubt, that 
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if it was his intention that she should take the legacy: in 
lieu of dower in all the lands, that the case would be one in 
which, she would have to elect between the legacy and her 
dower. 2 White §& Tudor 263. 

The question, therefore, becomes this—tcas it the inten- 
tion of the testator, that the legacy should be all that she 
was to have of his estate? Let us look to the will. 

The testator, after having given to the widow land and ne- 
groes and other property to the value of $70,000 or $80,000, 
uses the following language: “This devise and bequest of 
the foregoing property, real and personal, to be in lieu and 
in bar of dower, and of the usual allowance to widows for 
their year’s support, and in lieu and in bar of all other claims 
upon my estate, in any manner whatever.” 

“Claims upon my estate,’—by these words the testator 
must have meant, claims against what might be the property 
which he would have at his death, not claims against what 
was, or might be the property which he had, or might have, 
whilst he was living. 1t was impossible that she could have 
any claim against his estate, whilst he was alive. That this 
was his meaning, must be too clear for doubt. 

The claim of the widow to these afterward acquired lands, 
is, then, aclaim “upon” his “estate.” But it was his inten- 
tion, that the legacy should be in lieu of all claims * upon” 
his “ estate;” therefore, it was his intention, that it should be 
in lieu of this claim. 

It follows, then, that the case is one in which, she must 
elect whether she will take the legacy or take these lands. 

I think, then, that the first ground on which the argument 
in support of the bill, is put, is a good one. In this opinion, 
Judge Lumpxin agrees with me; but Judge McDonatp does 
not. Judge McDonatp, however, thinks that the second 
ground in support of the bill, is good—an opinion in which, 
I differ from him. 

In the opinion, then, of all three of us, there is equity in 
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the bill. There is unanimity in the conclusion, if not in the 
premises. 

But if there was equity in the bill, the Court erred in sus- 
taining the demurrer. 

I have hitherto accepted the admission of the counsel on 
both sides, that these after acquired Jands could not pass by 
the will, even if it had been the testator’s intention, that they 
should. In doing so, I strongly incline to think, that I have 
accepted what cught not to beaccepted. I speak for myself. 

The admission might be proper under the old law. The 
reason of the rule there was, that a man could not convey 
any land, except that of which he was seized; and that a 
will is a conveyance, even in the testator’s lifetime. This 
last ground is, in truth, false even by the old law. A will by 
that law is ambulatory as to realty, as much as it is, as to 
personalty. But let that pass. 

It is not true by the law of this State, that a man cannot 
convey any lands, but those of which he is seized. He may 
sell a chance in a laud lottery. He may sell land held ad- 
versely to him,—the 32 Henry 8, not being a part of the law 
of this State. Doe ex Dem, Morris vs. Monree, 23 Ga. R. 82. 

Again, by the act of distribution, realty is put upon the 
same footing, as personalty. Realty goes, not into the hands 
of the heir, as in England, but into the hands of the admin- 
istrator; and to it probate extends, as much as it does, to 
personalty. 

I strongly incline to think, then, that a testator may, as 
much dispose of land to be afterwards acquired, as he may, 
of personalty to be afterwards acquired. 


Judgment reversed. 
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Kersh vs. The State. 
Georce Kersh, plaintiffin error, vs. Tae Stare or Georetra, 
defendant in error. 


[i.} An indictment is sufficiently technical and correct if it state the offence 
so plainly that it may be easily understood by the jury. 


{2.] In an indictment for forcible entry and detainer, the prosecutor who was 
dispossessed, or from whom the possession is detained, is acompetent witness. 


Indictment for forcible entry and detainer, from Worth 
County. Tried before Judge Powers, April Term, 1857. 


George Kersh was indicted for forcibly entering into cer 
tain premises occupied by Robert G. Ford, and expelling him 
therefrom and detaining the possession with force and arms, 
and contrary to law. 


The defendant pleaded not guilty. 


Robert G. Ford, the prosecutor, sworn, testified, that the 


lot of land in question had been in possession of himself or 
his tenants for 17 or 18 years. Inthe spring of 1855, a por- 
tion of the fence around a field covering lands in lots No, 2 
and 3 was burnt; (No, 2 is the lot from which prosecutor 
was expelled,) seven or eight acres of No. 2 was embraeed 
in this field. Afterthe fence was burnt, Kersh moved the 
rails and enclosed that part of the field on No. 2, and has 
kept possession of it ever since, refusing to give it up. Pre- 
vious to the finding of the indictment, he made a demand on 
Kersh for the land, in the court-house in the county of Worth, 
and he, in a violent and threatening manner, refused to de- 
liver the possession, and said if he bothered him about the 
land, he would shoothim ; if he didn’t, damn his soul; that 
he should never have the land; if he did, it would be the 
last of him. 


Another witness was sworn, who confirmed and sustained 
Ford as to the demand and defendant’s reply; aud similar 
language by Kersh about Ford was proved by other witness- 
es; that when Ford approached him in the court-house, he 
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did it civilly and politely; that there was and had been for 
some years a bad and bitter state of feeling between them. 
There was in the whole clearing some fifteen or twenty acres; 
it was not attached to Ford’s plantation ; there was a wood 
lot between them; that Kersh fenced on lot No2 about a 
quarter ofan acre adjoining his plantation, and from the ap- 
pearance of the fence, it might have been done four or five 
years, In the spring of 1855, a tenant of Ford’s commenced 
ploughing on the cleared land, but when the fence burnt, he 
gave it up and went off. Some time elapsed after the burn- 
ing of the fence before Kersh enclosed and took possession 
of the land cleared on lot No. 2. At the time he took pos- 
session there was no dwelling or other house on either of 
said lots, and noone was working it at the time, or living 
on it. 

A witness proved that he and another man cleared the land 
about twenty-four (24) years ago, and after they left, Ford 
took possession, some eighteen years ago,and had retained 
the possession, either by himself or tenants, until the spring 
of 1855, when Kersh took possession. 


The jury found the defendant guilty of forcible detainer. 


Counsel for defendant moved in arrest of judgment,on the 
following grounds, 

lst. Because the charge in the indictment isnot in the lan- 
guage of the penal code, or in words equivalent thereto, 

2d. Because the indictment is for the two offences of for- 
cible entry and detainer. 

3d. Because the verdict is only for one, and nota general 
verdict—the two being necessarily combined on the trial. 

The Court overruled said motion in arrest of judgment, and 


counsel excepted. 


Counsel for defendant then moved fora new trial. 
1st. Because the verdict was contrary to evidence. 
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2d. Because the verdict was contrary to the weight of 
evidence. 

3d. Because the verdict was contrary to law. 

4th. Because the Court erred in admitting the evidence of 
Ford, who was prosecutor and claimed the possession of the 
land in dispute, and entitled to restitution, and was, there- 
fore, interested in the event of the prosecution, and objection 
having been made to his competency when sworn, and which 
the Court overruled. 

5th. Because the Court erred in charging the jury, that 
the detaining said land, there being no dwelling, and in the 
situation it was in,if forcibly detained, was_a violation of the 
statute, if they were satisfied that Ford had been recently in 
peaceable possession and having the right of possession. 

6th. Because the Court erred in charging the jury, that 
any threat or menaces by defendant, or otherwise keeping 
Ford out of possession of the land’which he had possession of 
atthe time Kersh took possession, or shortly before, made him 
guilty of forcible detainer. 

7th. Because, under the pleadings and evidence, there 
should have been a general verdict of guilty or not guilty on 
doth charges. 

The Court overruled all the grounds for new trial, and re- 
fused the same, and counsel for defendant excepts and ten- 
ders his bill of exceptions. 


Criarx & Jounson, for plaintiff in error. 


Srrozier; and Hatt, for defendant in error. 


By the Court.—McDona tp, J. delivering the opinion. 


On the argument of this cause in this Court, all the as 
signments of error were abandoned except those founded on 
the motion in arrest of judgment, and the refusal of a new 
trial on the ground that Ford was an incompetent witness; 
and that the verdict of the jury was contrary to evidence. 


13 VOL. XXIV. 
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[1.] The indictment states the offence so plainly, that the 
nature of tke offence may be easily understood by the jury, 
Every act necessary to constitute the offence is substantially 
charged against the accused, in the indictment, and that is 
sufficient. Cobb, 833. 

[2.] The injured party isa competent witness, Cobb, 836. 
Ford was therefore properly admitted. 

It being conceded by counsel for the plaintiff in error, that. 
if Ford was a competent witness, the verdict of the jury was 
not contrary to evidence, we affirm the judgment of the Court. 


Judgment affirmed. 





Tiwotny N. Hicks, trustee, plaintiff in error, vs. Epwarp 
Jounston, defendant in error. 


When a deed or will settles property on a feme covert to her separate use and 
in no wise to be subject to the debts or contracts of her husband, the wife 
cannot dispose of the property for that purpose or authorize her husband to 


do it. 


Trover from Bibb. Decision by Judge Powers, June 
Term, 1857. 


This was an action of trover by Timothy N. Hicks, trus- 
tee of Mrs, Francis Jane Bowen, against Edward Johnston, 
for the recovery of a negro woman, named Milly. 


The case was submitted in the Court below upon the fol- 


lowing agreed statement of facts, viz: 
The woman Milly, is the same negro described in the 
second item of the will of Mrs. Martha Bowdry, which is as 


follows: 
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“T give and bequeath to T. W. Hicks, in trust for my neice 
Francis Jane Bowen, daughter of the late Edmund Hicks, 
one negro girl called big Milly, to be held by him for her sep- 
arate use and advantage, and in no wise to be subject to the 
debts or contracts of her present or any future husband.” 

That after the death of Mrs. Bowdry, said negro was by 
the administrator with the will annexed, put into the posses- 
sion of the trustee, and by his permission, she went to live 
with Mrs. Bowen, who hired her out and collected the hire 
herself. Said negro was under Mrs. Bowen’s control, who 
exercised the usual and ordinary acts of ownership over her. 

Negro worth from $900 to $1 ,000 and her annual hire 
$100. 

The husband of Mrs. Bowen, with her consent, brought 
the negro woman to the city of Macon, they expecting at the 
time to remove there themselves. The husband came to Ma- 
con, (his wife remained in Augusta,) and here mortgaged the 
negro to defendant Johnston for $500, and delivered her to him. 
After the mortgage was executed and before the advance or 
payment of all the money to the husband, a telegraphic dis- - 
patch was sent to Mrs. Bowen, who replied as follows: “ Au- 
gusta, Nov. 5th, 1855. For E. Johnston; C. C. Bowen has 
right to mortgage negro woman Milly. Francis Bowen.’’ 
The husband received the money, and by contract with him 
at the time, the negro was to remain in possession of John- 
ston until the money was repaid. The hire tobalance the in- 
terest. Before suit brought, plaintiff demanded the negro of 
defendant, who replied that he would deliver her up on pay- 
ment of the $500 according to his contract; did not want her 
if he was paid the $500, but would not deliver her until he 
was paid ; and now offers to deliver her upon receiving the 


$500. 


Upon these facts, the parties requested the Court to direct 
the jury as to their finding. 
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The Judge held that the plaintiff was not entitled to re- 
cover, and ordered a nonsuit. 
To which decision counsel for plaintiff excepted. 


Lamar & Locurane; and Speer, for plaintiff in error. 
Strusss & Hit, contra. 


By the Court—McDonatp, J. delivering the opinion. 


Upon the agreed facts of this case, it appears that the de- 
fendant had notice that the slave mortgaged was held in trust 
for the wife ; that she was her separate property, and that 
she was in no wise to be subject to the debts or contracts of 
her husband. 

These are the terms of the trust as set forth in the state- 
ment of facts agreed to. Instead of telegraphing the trustee, 
the wife was telegraphed, and she it was who sent a dispatch 
that her husband had a right to mortgage the negro, It does 
not appear that the money was raised for the benefit of the 
trust; but on the contrary, the inference is, that it was fora 
contract or debt of the husband, which is expressly forbid- 
den in the trust. In the case of Kempton vs Hallowell § 
Co., decided by this Court at the last January Term, this 
point among others was brought before this Court for its de- 
termination, and a majority of the Court held that, when 
property was settled in trust for the wife, not to be subject in 
any manner to the contracts, debts or engagements of the 
husband, the wife could not bind it for that purpose. 

- There was no dissenting opinion delivered in that case, 
as there was no difference of opinion on many points which 
controlled the merits of the case. The Courts in England, 
as well as in this country, until a comparatively recent period, 
held, that where property was held in trust for a married 
woman who was entitled to receive for her own use the en- 
tire proceeds of it, and there was no limitation over, she had 
the power, as one of the incidents of property to alien or dis- 
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pose of it, absolutely, she being considered a feme sole, as 
to her separate property. Modern decisions have restricted 
this power, and have allowed the instrument of settlement to 
control the right. The first innovation was where there was 
a positive restriction upon alienation, called a clause against 
anticipation, in the deed of settlement. 

It has been since held “that a direction to pay the income, 
from time to time into the proper hands of the wife, is suffi- 
cient of itself to deprive her of the absolute disposing power 
over the whole interest.” Hill on trustees 615, 2d Am. Ed. 

The remarks of Lord Chancellor Loughborough, in the 
case of Milnes vs. Bush, are not without force; and why the 
maxims of the common law and the principles of Courts 
of Chancery should be disregarded, in a relation in which a 
most powerful and controlling influence exists, is difficult to 
be accounted for. He was unwilling to admit the doctrine, 
that the wife was to be considered as a feme sole in respect to 
her separate property, so far as her husband was concerned, 
for he says: “that all the maxims of the common law and 
the care and prudence of this Court as to married women, 
with respect to their husbands, so liable to influence, should 
be totally set aside without any form, not only the guards 
the law has established and the course of this Court, with 
regard to trust estates in equity, but without the common 
precaution which would attend the transactions of persons 
under a degree of influence, that she should be considered 
a feme sole quoad her husband and in transactions be- 
tween them, would require great consideration.” 2 Vesey 
Jr. 498, 

In the case before us, according to the construction which 
this Court has placed upon an instrument of the same pur- 
port, neither the trustee nor the cestui que trust, could dis- 
pose of the slave, for the benefit of the husband or upon his 
contract or for his debts. This case perhaps illustrates 
strongly the propriety of adhering to the rule, that would 
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prohibit the wife from dealing with her husband or for his 
benefit, as a feme sole, with respect to her separate property. 


Judgment reversed. 





ALEXANDER Ricuarps, plaintiff in error, vs. Toe Brss Coun- 
ty Loan Association, defendant in error. 


{i.] The method for the foreclosure of mortgages, given by the judiciary Act 
of 1799, is not confined to mortgages made to secure liquidated demands. 


{2.] When a mortgage is foreclosed by “The Bibb County Loan Association,” 
the sum for which the judgment is to be entered, is suchasum as will, by the 
constitution of the association, be sufficient to redeem the property on the 
day of the judgment, at the rate of premium at which, the funds of the as- 
sociation are then selling. 


Foreclosure of mortgage, from Bibb. Decision by Judge 
Powers, November Term, 1857. 


This cause coming on for a new trial, after the decision of 
the Supreme Court reversing the former judgment of the Court 
below, (see 21 Ga. Rep., p. 592,) defendant Richards, in ad- 
dition to the cause previously shown and pleas filed, further 
insisted that said rule nist was insufficient in law to require 
any answer, and that plaintiff was not entitled to any judg- 
ment absolute thereon. The Court overruled the showing as 
insufficient, and defendant excepted. 

Defendant further pleaded, that by the terms of the con- 
tract, nothing was due from him to plaintiff, whereby the 
mortgage could be foreclosed under and by virtue of thestat- 
utes of said State, and in support of this plea relied upon the 
7th section of the 8th article, and the 3d section of the 9th 
article of the constitution of said association. The Court 
overruled and disallowed the plea, and defendant excepted. 
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Defendant further pleaded, that plaintiff could only have 
judgment absolute for the original sum loaned, and secured 
by the mortgage, to-wit: the sum of $975 00, and that he 
had paid thereon $170 00, in monthly installments, and was 
entitled to a credit therefor. Plaintiff,thereupon, entered a 
credit upon the mortgage for said sum. Whereupon, the 
Court overruled the plea, and held the same insufficient to 
prevent judgment absolute being rendered. To which ruling 
defendant excepted. 

Defendant insisted and moved that the issues presented by 
his said pleas, as also the issues presented by pleas marked 
Nos. 1, 2, and 3, theretofore filed in said cause and verified, 
should be submitted to, and tried by a jury, or referred to an | 
arbitrator, in terms of the statute in that regard. The Court 
overruled the motion, and defendant excepted. 


Plaintiff then read the bond and mortgage, and the assign- 


ments of stock by defendant to plaintiff; and further read 
extracts from the books of the association, showing the bal- 
ance due by defendant on said mortgage to be $1,353 40, 
and closed. 


Defendant again insisted that plaintiff had not made out 
such a case, under the provisions of said constitution, as en- 
titled him to a judgment, and claimed that the same should 
be referred to a jury or an arbitrator, to ascertain the amount 
of said indebtedness, if any. All of which the Court over- 
ruled and disallowed, and defendant excepted. 

And, therefore, the Court gave judgment for the plaintiff, 
for the sum of $1,353 40. And to which judgment defend- 
ant excepted. 


E. A. & J. A. Niszet, for plaintiff in error. 


Lanier & AnpeRson; and Battey, contra. 
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By the Court.—Beynine, J. delivering the opinion. 


The three pleas all,are nomore than demurrers. They 
all rely upon facts apparent on the face of the rule nisi. 
Their decision, then, was for the Court, and not for-the jury. 

The reasons urged in support of the first two, were these: 
ist, that the demand was an unliquidated one, and that the 
statute of 1799, providing for the foreclosure of mortgages, 
does not extend to the case of a mortgage to secure an unli- 
quidated demand; 2dly, that the demand was such, that the 
judgment of foreclosure, would have to be one that would 
have to depend for its amount, on something to be ascer- 
‘tained after its rendition; viz: “the rate of premium” ai 
which, the money of the association would be selling, at the 
time of the sale of the mortgaged property, made under the 
foreclosure judgment. 

Neither of these reasons seems tous good. As to the first 
of them. 

[1.] Thereis, in the Act of 1799, nothing that confines the 
mode of foreclosure, given by the Act, to cases of liquidated 
demands. The words are general ;—“ The method of fore- 
closing mortgages on real estate,” &c. 

There is nothing in considerations of convenience and ex- 
pediency. 

As to the second of the reasons. The association, by its 
constitution, is authorized to retain out. of the proceeds of 
property sold by it, under mortgage, such a sum “as would 
be required to redeem the property.” The association must, 
therefore, be entitled to have such a judgment as willauthor- 
ize it to retain this sum. 4@r¢. 8, sec.7 

What is this sum ? 

“Should any stockholder desire to have hisor her property 
discharged from mortgage before the association shall have 
regularly terminated, he or she shall be allowed so to do, by 
paying into the hands of the treasurer such a sum of money 
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as shall, at the rate of premium the funds are then selling at, 
produce the same monthly payment of interest as that which 
said stockholder had been previously paying on his or her 
advance; providedsuch sum shall in no case be less thanthe 
net amount actually received by him or her.” rt. 9, sec. 3. 

This sum, then, is “ such a sum as shall at the rate of pre- 
mium the funds are then” (the time of the redemption) “ sel- 
ling” at, “ produce the same monthly payment ofinterest,” &c. 

Can it be ascertained beforehand—at the time of the judg- 
ment of foreclosure—what“ such a sum” will be? 

Sufficiently, we think, for all practical purposes. The sale 
ofthe mortgaged property, ought to take placein two orthree 
months after the judgment of foreclosure. The price of 
money does not, in general, fluctuate appreciably, in ,the 
course of two or three months. It may be assumed, there- 
fore, thatasum which would be sufficient to redeem the prop- 
erty at the date of the judgment of foreclosure, will be the 
sum that will be sufficient to redeem it when the day of sale 
arrives. 

The sum that will be sufficient to redeem the property at 
the time of the judgment, may be ascertained at that time. 
The premium at which the money of the association would 
then sell, if offered for sale by the rules of theassociation, will 
be the test. And it may be assumed, that this premium will 
be the same that it was, at the last preceding monthly meet- 
ing. Inthe present case, this meeting happened on thesame 
week on which the judgment of foreclosure was rendered, and 
just before its rendition. What the premium was at thelast 
monthly meeting, may be easily ascertained by proof. 

This premium found, the sum that would be sufficient to 
redeem the property at the date of the judgment, may be as- 
certained. This sum, when ascertained, may be taken as the 
sum that will also be sufficient to redeem the property, when 
the day of its sale underthe mortgage, shall have come; and 
therefore, as the sum, which the association will, onthat day, 
be entitled “ to retain.” 
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Thus then it ean be ascertained at the time of the judg- 
ment of foreclosure, what will be“ such a sum” as the asso- 
ciation will be entitled to retain at the subsequent time of the 
mortgage sale. 

When “such a sum” has been ascertained, that is the sum 
for which the judgment is to be entered. 

But should it turn out, that, from extraordinary causes, 
money shall materially rise, or materially fall, in the short 
time intervening between the day of foreclosure, and theday 
of sale, the party affected by the change, would not, I think 
be without remedy. Every judgment yields to matter ex 
post facto, and why not this? The facts when presented to 
the Court in the proper way, would I think, be received, and 
allowed their full efficacy in modifying the judgment. 

[2.] We think, then, that the second reason assigned in 
support of the first two pleas, was not well founded. We think, 
that the sum for which the mortgage was to be foreclosed, 
was such a sum as would, by the constitution of the associ- 
ation, be sufficient to redeem the property on the day of the 
judgment of foreclosure, “at the rate of premium” at which 
the funds were then selling. 

What has just been said of the first two pleas, is sufficient 
to show, that the third plea was also insufficient. Whether 
the sum for which, “judgment absolute” was to be entered, 
was to be “the original sum loaned” only, or some larger 
sum, would depend on the rate of premium at which the 
money of the association might be selling at the time of the 
entering of the judgment. 

The pleas presented no issue of fact. They did not se 
much as say, nil debet. They presented, then, nothing fora 
jury to try. 

The evidence submitted by the association, consisted of 
the bond and mortgage and assignment of stock; and also of 
the books of the association, on which books was this entry: 
“Statement of the balance due by Alexander Richards, on 
mortgage to Bibb County Loan Association, November 27, 
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1857:” (the date of the judgment was 1st December, 1857.) 


No. 2. Mortgage 20 June, 1854 - - - $2,000 00 
25 months interest unpaid to 19 Nov. - 250 00 
3 fines - - - - - - 1200 
Cash paidinsurance 42 00-304 00 





$2,304 00 
Credit. 
By 10 shares of stock 17 mo. pd. - 170 00 
Less expense . - - - 19 40 


150 60 
Premium at 40 percent - 800 00——-950 60 





$1,353 40 


The counsel for Richards insisted, that this evidence did 
not make out such a case as entitled the association to a 
verdict. We think that it did. It showed what was the 
rate of premium five days or fewer, befere the time of the 
trial. 1t may be assumed, that the rate remained the same 
to the day of the trial. 

The Court gave judgment for the $1,353 40, and that 
judgment is excepted to. But as far as we can see, it seems 
to be supported by the evidence. 


Judgment affirmed. 





Joun S. Ricuarpson, trustee, plaintiff in error, vs. Jouwn S. 
Hoge, defendant in error. 


That a witness is interested will not be presumed ; it must be proved. 


Complaint, from Bibb. 
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By the Court.—Bennina, J. delivering the opinion. 


The plaintiff offered the interrogatories of James Richard - 
son, as the interrogatories of “an aged and infirm person.” 
They were objected to, on the ground “of interest”? The 
Court sustained the objection. Was the Court right in do- 
ing so? 

On the 18th of February, 1846, James Richardson con- 
veyed the negro to John S. Richardson, on certain trusts. 

In 1853, James Richardson conveyed the negro to Hoge, 
the defendant, in consideration of the receipt of $525—a sum 
less than her value, according to the testimony of some of 
the witnesses, and warranted the title to Hoge. 

It was stipulated between him and Hoge, that he was to 
have the right to redeem the negro at $525, and interest 
thereon. Hoge was notified of the first deed. 

Was James Richardson interested to have the verdict go 
against Hoge, and for the trustee ? 

If the stipulation as to redemption, was binding, James 
Richardson’s interest was balanced. This becomes mani- 
fest on a little reflection. 

And whether the stipulation was binding or not, depend- 
ed on, whether it was a fraud in Hoge, to obtain an absolute 
bill of sale of the negro, for a sum of money greatly less than 
her value, upon an assurance to Richardson, that he might 
have her again on repaying that sum and interest. Cobb’s 
Dig. 274. And we are not prepared to say that it was not a 
fraud. The question arising in this collateral way, it is not 
necessary to say more than this: that it does not appear but 
that this might have been a fraud in Hoge. 

But unless it appeared that this was nof¢ a fraud in Hoge, 
it could not appear, that Richardson was interested in hay- 
ing the verdict go against Hoge. And that a witness is in- 
terested, will not be presumed ; it must be shown affirma- 
tively. 
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We think, that J ames Richardson was not disqualified by 
iuterest from being examined. 

We think, too, that the evidence showed him to be “an 
aged or infirm” person, in the sense of the Act of 1811. 
This, indeed, was not, I believe, denied by the counsel for 
Hoge. 

It follows, that we think, the judgment excluding his evi- 
dence, erroneous. 

On the other questions, the two Judges presiding, (McDon- 
ald and Benning,) disagree; as to them, therefore, no judg- 
ment can be pronounced. 


Judgment reversed. 


Davin Rerp and others, plaintiffs in error, vs. THe Mayor 
Anp Counci. or THE Crry or Macon, and others; de- 
fendants in error. 


injunction dissolved on the denial of the equity charged in the bill, the affida- 
vits in s he equi sing suflicient to overcome the denials of 
.vits in support of the equity not being sufficient t e i 
the answers. 


In Equity from Bibb. Decision on motion to dissolve in- 
junction, by Judge Powers, November Term, 1857. 


The bill in this case was filed by David Reid and others, 
citizens of Macon, and owners and occupants of certain 
houses and lots in said city, against the Mayor and Council 
of said city, and Joseph M. Boardman to restrain and enjoin 
defendants from building and constructing a certain branch 
sewer in said city, which they had commenced, and also to 
compel said Mayor and Council to extend a certain main 
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sewer from its present terminus, on to or near the Ocmulgee 


River. 
The bill alleged that said main sewer received and convey- 


ed large quantities of water and noxious and offensive liquids 
and matter from cellars, stables and privies, which it dis- 
charged into the street near the residences of complainants, 
whereby the atmosphere in the neighborhood was rendered 
impure and offensive—the health of the adjoining lots inju- 
riously affected, and the value of the property greatly im- 
paired, and much sickness and many deaths in the vicinity, 
occasioned by the foul, fetid affluviaand malaria thrown out 
and arising at the terminus of said sewer. 

That Boardman, under a contract from the Mayor and 
Council, was proceeding in the construction of another sew- 
er connecting with the main one already built, and which 
when completed would increase the amount of water and 
matter discharged at its terminus, and render still more un- 
wholesome and sickly, its vicinity. 


The bill was read and sanctioned and the injunction gran- 
ted. 


Boardman answered, that he had by virtue of an agree- 
ment and contract with the City Council, begun the construc- 
tion of the branch sewer complained of, but that his purpose 
in building it was to convey and carry off the rain water 
which fell upon and about his house and lot, and that so far 
from being an injury to complainants, or increasing the evils 
and nuisance of which they complained, it would, by throw- 
ing a larger volume of water into the main sewer, more 
effectually wash and carry off the deposits at its mouth: 
and further, that the water which he proposes to carry off, 
would flow through the streets into the main sewer already 
built, and could in no event increase the grievances complain- 


ed of. 
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The Mayor and Council answered, that said main sewer 
had been constructed many ‘years before at a great expense 
to the city, and without objection from any of the owners of 
the houses and lots in the vicinity of its terminus; and that 
so far from deteriorating the value of property in the neigh- 
borhood, it had greatly enhanced since the building of said 
sewer ; that most of the complainants had purchased there 
since the sewer was built, and had no right to complain. 
They deny that the adjoining and adjacent residences are 
more sickly than other portions of the city, or that any deaths 
have resulted from its existence. They averthat it is of 
great utility and benefit in the drainage of that part of the 
city through which it runs, and that its extension to the 
point desired and indicated by complainants would involve 
an expense greater than the city at present is able to meet. 


Upon hearing the bill, answers, and affidavits, in support 


ef the bill, the Judge dissolved the injunction. 
Whereupon counsel for complainants excepted. 


Lanier & Anperson, for plaintiff in error. 
E. A. & J. A. Nessit, contra. 
By the Court.—McDonatp J., delivering the opinion. 


The City Council had granted permission to Boardman 
and others, “to build a sewer to drain the cellars of their 
lots on Mulberry street between second and third streets, so 
as to discharge the water from said sewer at such place as 
may be agreed upon by the said Boardman and others, and 
the street committee.” The bill alleges that Boardman, 
Denham and others had commenced, and were then engaged, 
in conjunction with the Mayor and Council of Macon in 
building and constructing a branch sewer designed to con- 
nect with a main sewer described in said bill, at a place sta- 
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ted by complainants in their bill, and complainants allege 
that said branch sewer is intended to convey the waters and 
drainings of the privies and other places in and about the 
new buildings on the lots of Boardman, Denham and others, 
contrary to their natural course and channel into the said 
main sewer, to be conducted by it to its terminus. The ter- 
minus of the main sewer is on and near the lots of com- 
plainants, and conveys and deposits there the filth drained 
into it from livery stables, privies, kitchens, &c. along its line, 
and creates an intolerable nuisance, not only annoying the 
complainants with an insufferable stench, but engendering 
disease and fatal sickness. 

The Mayor and Council answer, that by express under- 
standing with Boardman and others, the branch sewer is to 
carry off nothing but the water which may, from time to 
time, accumulate in the cellars. 

Boardman answers, that the branch sewer will neither 
make nor contribute to make a nuisance, and assigns as a rea- 
son, that nothing is to be drained through it from the cellars, 
but the water that may accumulate there according to the 
agreement with the Mayor and Council. The affidavits in 
support of the bill, except that of McElroy, have reference 
to the main sewer and the effects of its deposits. McElroy 
swears that the tank and pipes are so constructed that they 
may be used for carrying off into the cellars below the 
washings of the privies and water closets. We must con- 
strue the answer of Boardman according to its terms, and 
doing that, we must say, that notwithstanding tanks, pipes 
and conductors, may be constructed conveniently for the ob- 
jects stated by McElroy, yet nothing more is to be drained 
than the water which accumulates in a natural way in the 
cellars, It cannot be, that water which is carried there by 
artificial means is an accumulation in the sense of the agree- 
ment with the City Council. If the defendants should use 
the sewer, hereafter, for any such purpose, an application 
may be made to the Court for a renewal of the injunction, 
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unless the main sewer should be so extended and covered as 
to protect the plaintiffs from the injury and annoyances com- 
plained of in their bill. As the judgment of the Court ex- 
cepted to has reference to the branch sewer only, we affirm 
if, 

Judgment affirmed. 





Mary Grearoy, plaintiff in error, vs. Joun B. Lewis anp 
Son, defendants in error. 


A. donee of property from a person just before his death, taking or retaing pos- 
-ession of the property, the deceased having died at her house, becomes ex- 
ecutor de son tort, if there are creditors. 


Assumpsit from Worth. Tried before Judge Powers, Oc- 
tober Term, 1857. 


John B, Lewis and son, brought suit against Mary Glea- 
ton, as executrix of James C. Gleaton, deceased, on three 
notes, amounting to about eighty dollars, due to them by de- 
ceased. 

Defendant pleaded ne ungues executor. 

Plaintiffs read in evidence the notes; they then offered a 
deed of gift from the deceased to defendant, who was his 
mother, of “one chesnut sorrel mare, one hundred and fifty 
dollars in money, and also the amount due him by Jacob J.” 
Slappy, and the amount of corn I now possess ;” dated 16th 
February, 1853, and recorded on the 9th May, 1853. They 
also proved by the subscribing witnesses, that this deed was 
executed on the same evening, or the evening before James 
C. Gleaton died ; that it was voluntary and without any oth- 
er consideration than lové and affection, as recited in the in- 
strument; that the mare was worth $125. 

14 VOL, XxIV. 
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Plaintiffs closed, and defendant moved for a nonsuit. 
The Court refused the motion, and defendant excepted. 

Defendant then asked the Court to charge the jury that 
plaintiffs were only entitled to recover, upon proving, that 
James C. Gleaton died insolvent, and that the property con- 
veyed to defendant was necessary to pay his debts. This 
the Court declined to charge, but stated that it was proven, 
that the mare was in her possession, and directed the jury to 
find for plaintiffs the amount of their debt, that not exceed- 
ing the value of the mare. The jury so found, and counsel 


for defendant excepted. 





P. J. Srrozrer, for plaintiff in error. 


Tuomas H. Dawson, contra. 


By the Court.—McDonatp, J. delivering the opinion. 


The deed of gift was made by the deceased, to the plain- 
tiff in error, on the same evening, (or the evening preceding,) 
of his death. It wasa voluntary conveyance. The deceas- 
ed died at the house of the plaintiff in error, and the mare 
remained in her possession. The deed, though binding on 
James C. Gleaton and his heirs, executors, and administra- 
tors, was void as to his creditors. If there had been a right- 
ful executor, he could not have claimed the property, for the , 
deed was good and binding on the donor and his represen- 
tatives, but the donee by receiving and using the property 
became executrix inherown wrong. There may be a right- 
ful and an executor de son tort of the same person. Bae. 
Al. executors and adm. B.3. Dorsey vs. Smithson, 6 Har. 


§ John. 61. 
Judgment affirmed. 





MACON, JANUARY TERM, 1858. 211 


Mason & Dickinson vs. Croom. 








Mason & Dickinson, plaintiffs in error, vs. Wittiam W. 
Croom, defendant in error. 


Witiiam W. Croom, plaintiff in error,vs. Mason & Dicx- 
1nson, defendants in error. 


[1.] A main issue in the trial of which the merits of the principal cause depends, 
is not a collateral issue, and the party cast is entitled to an appeal on com- 
plying with the terms imposed by the statute. 

{2.] The party on whom the burden of proof rests has the right to open and 
conclude the cause before the jury. 

[3.] Defendants’ plea must be a full answer to the plaintifi’s case, so far as he 
intends to answer to it. 

[4.] The sayings of an agentare not admissible against his principal, except as 
they form a partof the transaction, or res geste. 

[5.] When a plea of tender is filed, the defendant should bring the thing ten- 
dered into Court, or aver his readiness to do it. 


Foreclosure, and new trial, from Bakercountry. Decision 
by Judge Atten, November Term, 1857. 


This was an application to foreclose a mortgage which 
had been executed by Mason & Dickinson to William W., 
Croom, to secure the payment of two notes made by them 
to him. When the rude nisi which had been granted came 
on for hearing, the defendants showed, for cause why the 
same should not be made absolute, that the mortgage deed 
had been executed by them upon the distinct promise on 
the part of Richard Hobbs, one of the firm of Hines & Hobbs, 
plaintiff's attorneys, that the same should be cancelled when 
they should turn over to the said Hines & Hobbs, collaterals 
on solvent persons, sufficient to pay off the notes; that they 
had paid the said Hines & Hobbs part ofthe amount due on 
the said mortgage debt, and tendered to them the amount of 
the balance in collaterals; but that Hines & Hobbs refused 
to accept the same, alleging that they were not good and 
collectable. The jury returned a verdict for the defendants, 
and the plaintiff carried the case to the appeal. 
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The defendants, when the case came on to ) be heard, moved 
the Court to dismiss the appeal, on the grounds, that the is- 
sue found in said cause was a collateral one, and that no ap- 
peal could be taken from the verdict rendered in the cause. 
The Court overruled the motion, and permitted the cause to 
proceed, and the defendants excepted. 


Plaintiti’s counsel then offered in evidence the mortgage, 
the notes it was given to secure,, the rude nisi to foreclose, 


and closed. 


The defendants’ counsel introduced /Villiam E. Smith, 
who stated, that Richard Hobbshad told him that they would 
deliver up tothe defendants the mortgage, whenever de- 
fendants turned over to them collaterals in its place, suffi- 
cient to secure the debt; that Dickinson, one of the firm, had 
tendered them collaterals, but that they had refused them, as 
they could foreclose the mortgage and realize the money 
sooner that way, than they could by suing the collaterals 
tendered. 

Defendants’ counsel claimed the right to open and con- 
clude, under the 55th common law rule, and moved the 
Court to give them that privilege. The Court overruled the 
motion, and allowed counsel fur the plaintiff to open and 
conclude, and defendants’ counsel excepted. 


The jury found for the plaintiff. 


Defendants’ counsel moved for a new trial, on the fol- 
lowing grounds: 

ist. Because the Court erred in not dismissing the appeal, 
on the ground that the issue was a collateral one, and no 
appeal could be taken from the verdict rendered thereon. 

2d. Because the Court erred in ruling, that counsel for 
defendants, on the trial of said issue, were not entitled to the 
opening and conclusion before the jury. 
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3d. Because the jury found contrary to the charge of the 
Court, in this, that if they should be satisfied from the evi- 
dence, that there was an agreement betwen plaintiff, by 
his attorneys, Hines & Hobbs, or either of them, and defend- 
ants, at the execution of said mortgage, that said mort- 
gage should be given up whenever defendants should give 
them good collateral notes for security of the debts covered 
by said mortgage, to the amount of said debt, and that said 
defendants had complied with their part of said agreement, 
by giving said collaterals, or offering to do so within a rea- 
sonable time, that then they must find for defendants. 

4th. Because the finding of the jury was contrary to ev- 
idence. 

5th. Because the finding was contrary to law. 


On hearing the motion, the Court sustained the same, and 
awarded a new trial on the 4th ground taken, but overruled 
the same on the first two grounds taken in the rule nisi. 


Defendants’ counsel then filed their bill of exceptions, al- 
leging that the Court erred in not awarding a new trial on 
the first two grounds taken in the motion fora new trial,and 
also, that the Court erred in not dismissing said appeal, be- 
fore the cause was submitted to the jury. 


_ Plaintiff’s counsel moved to strike out the plea which had 
been entered by the defendants, as insufficient and illegal. 
This motion was refused by the Court, and the plaintiff ex- 
cepted. 

Plaintiff’s counsel also objected to the testimony of Wil- 
liam E. Smith, offered in evidence by the defendants, This 
objection the Court overruled, and the plaintiff’s counsel ex- 
cepted. 


The defendants offered in evidence certain receipts given 
by thesaid Hines & Hobbs, for sundry claims placed in their 
hands by the said Mason & Dickinson, to go in payment of 
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their debt to Croom. To the admission of these in‘evidence, 
plaintiff’s counsel objected. The Court overruled the objec- 


tion, and plaintiff’s counsel excepted. 


Plaintiff’s counsel then offered to receive good notes in 
payment of the balance due on the mortgage, and moved the 
Court that such offer might be accepted. The Court over- 
ruled the motion, and plaintiff’s counsel excepted. 

Plaintiff’s counsel then offered to place Richard Hobbs on 
the stand, to prove the contract made with Mason & Dickin- 
son. The Court held that such evidence would be illegal; 
the said Hobbs being the attorney of the said plaintiff. 


The Court charged the jury, that if they believed that there 
was a contract made between the said Croom or his attor- 
neys, to satisfy and cancel said mortgage upon the delivery to 
them of good collateral notes to the amount of the debt, then, 
that if they had tendered good notes to said Hines & Hobbs, 
they should find for the defendant. To this charge the coun- 
sel for the plaintiff excepted. 


The jury returned a verdict for the plaintiff. 


The defendant then moved for and obtained a new trial 
on the ground above stated. 


To all the above rulings of the Court, and also to the charge 
so given to the jury, the counsel for the plaintiff excepted, 
and filed his bill of exceptions, assigning the same as error 


Lyon & Irwin, for Mason & Dickinson. 
Hines & Hosss, confra. 
By the Court—McDonatp J., delivering the opinion. 


Both parties except to the decision of the Court below on 
the motion for a new trial. The Court granted a new triai 
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on the ground that the verdict of the jury (which was for the 
plaintiff,) was contrary to evidence. 

The defendant’s counsel having moved to dismiss the ap- 
peal entered by the plaintiffin the cause, on the ground, that 
the issue tried by the jury was a collateral issue, and no ap- 
peal could be taken from a verdict rendered on such issue, 
and the Court having refused the motion, the refusal of the 
motion was made a ground for the new trial. 

After the evidence was closed, defendant’s counsel insis- 
ted, that he was entitled to open and conclude the argument 
of the cause before the jury. The Court ruled otherwise, 
and this ruling of the Court was also incorporated amongst 
the grounds taken in the motion for a new trial. The Court 
below overruled both grounds, 

[1.] The issue in this cause was not ordered by the Court 
to try a matter collateral to the main issue, and necessary to 
be determined before the trial of said main issue could pro- 
ceed ; but it was an issue which involved the plaintiff’s right 
to recover, and was aprincipal issue. In allsuch cases, the 
party dissatisfied with the verdict ofthe jury may appeal, as 
a matter of right, upon complying with the terms imposed 
by the statute. 

{2.] In regard to the right to open and conclude the argu- 
ment before the jury, we will simply remark, that the bur- 
den of proof lay on the plaintiff, to prove his mortgage debt, 
as well asall matters preliminary to his right to have judg- 
ment of foreclosure, and the burden of proof thus resting up- 
on him, he had the right to make the concluding argument 
tothe jury. On the bill of exceptions, therefore, of the de- 
fendants in the Court below, we affirm the judgment of that 
Court. 

The plaintiff brings up the same cause, ané assigns error 
on the rulings and decisions of the Court during the progress 
of the trial. 

[3.] The plaintiffs counsel moved to strike out the de- 
fendants’ pleas. The first plea set out a special contract be- 
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tween mortgagor and agent of mortgagee, that the mortgage 
was to be given up and cancelled, whenever the defendants 
should turn over to plaintiffs attorneys a sufficient amount 
of collaterals or notes which were solvent and collectable, to 
pay offand discharge the amount of the indebtedness of the 
firm of Mason & Dickinson to the plaintiff. The plea avers, 
that they paid to plaintiff’s attorneys, in cash or its equiv- 
alent, the sum of five hundred and ten dollars, and de- 
livered also, in good collectable collaterals, the sum of nine 
hundred dollars or thereabouts, and tendered to them the 
full amount of the balance due on said mortgage debt incol- 
laterals; and on their refusing to accept the same, in compli- 
ance with said agreement, the defendants offered and tender- 
ed the one-half of the balance due on said debt, after deduct- 
ing the five hundred and ten dollars in cash, and the nine 
hundred dollars in collaterals so paid and delivered before 
that time—in cash and deliver the remainder in collaterals, 
provided the said plaintiff’s attorneys would cancel and de- 
liver up said mortgage, according to the agreement. It was 
objected to this plea, that it is not averred that the collaterals 
which were tendered were on solvent persons and collecta- 
ble, and that they are not brought into Court and tendered in 
the plea. The Court belowfoverruled the objection. It was 
the contract, that the collaterals or notes were to be solvent 
and collectable, and the plea must show that the collaterals 
tendered were of the description bargained to be received; if 
they were not, the plaintiff was under no obligation to re- 
ceive them. The plea ought at least to have averred an oi- 
fer to deliver them in Court. In these respects the plea is 
defective, and ought to have been stricken out. 

[4.] The sayings of Hobbs ought not to have been received 
against the plaintiff, except when engaged in the performance 
or execution of the duties of his agency. The sayings of an 
agent, except as it forms a part ofa transaction, are not ad- 
missible against his principal. They are then received as 
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auxiliaries in construing the act, and arriving at the pur- 
pose, object, and intent ofthe parties, 

[5.] The Court oughtto have charged the jury, that the 
defendant should have pleaded that the collaterals or notes 
solventand collectable, were tendered to the plaintiff; and 
if he refused to receive them, that they had brought them 
into Court or were ready to bring them, to be delivered tothe 
plaintiff in discharge of their contract. 

The plaintiff was entitled to the security which was to be 
substituted for the mortgage, before he could be compelled to 
relinquish the security he had. 

A tender bars the action, but not the right; and upon be- 
ing pleaded, and proof of it being made by the defendant on 
the trial, the plaintiff would be compelled to pay the costs, 
provided he did at Court what he had offered to do, and which 
the plaintiff had refused, and that amounted to a compli- 
ance with his undertaking in all respects. 

We overrule the other points made by the plaintiff in er- 
ror in this case. We reverse the judgment of the Court upon 
the points indicated, but inasmuch as it might further the 
ends of justice to allow the case to be re-tried, we so order. 


Judgment reversed. 


Bensamin O. Keaton, plaintiff in error, vs. Lewis S, Me- 
Gwier, adm’r of E. M. M. Greenwoop, dec’d, defendant 


in error. 


{1.] Where the husband has been examined in a case, the wife is not admissi- 
ble to discredit him, by proving facts, a knowledge of which she acquired by 
reason of the marriage relation.—BeEnnine J. hesitating. 

[2.] The mere failure of a defendant, to answer an allegation in the bill, does 
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not amount to an admission of the allegation, and make it evidence against 
him. 

[3.]fAlthough it may be, that the trustee disavows the trust, yet if he has an 
undue influence over the cestwi que trust, the statute of limitations does not 
begin to run in his favor, untilthe cessation of that influence. 


{4.] The complainant cannot avail himself of matter not contained in the bill, 
or in the answer, although it may be contained in the evidence. 


[5.] A receipt in full given by the cestue que trust to the trustee, is pruma facie 
evidence of a settlement in full between them; and consequently, casts on 
the former, the burden of proving, that the settlement was not in full. 


[6.] Statutes of limitation obtain in a Court of Equity; and, to the extent to 
which they obtain there, they did the Court. 


In Equity, from Dougherty county. Tried before Judge 
ALLEN, at June Term, 1857. 


The bill in this case, was originally filed by Elizabeth M. 
M. Greenwood, against Benjamin O. Keaton, for an account, 
discovery, relief, &c. Upon the death of Mrs. Greenwood, 
Lewis S. McGwier, was appointed her administrator and made 
the party complainant, and in his name the cause proceeded 
and came upon trial at the June Term, 1857. 


The opinion pronounced by the Supreme Court will be 
fully understood from the bill of exceptions, which is as fol- 
lows: 

GeroreiA, Dovcuerty County. 

Be it remembered, That during the regular June Term, 
1857, of the Superior Court of said county, his Honor At- 
EXANDER A, ALLEN, one of the Judges of the Superior Courts 
of said State, presiding; the cause of Lewis S. McGwier, 
administrator of the estate of Elizabeth M. M. Greenwood 
vs. Benjamin O. Keaton, being a bill for discovery, relief and 
account, filed by the said Elizabeth M. M. in her lifetime, 
came on to be heard upon the pleadings and evidence in 
said cause, and the parties having announced themselves 
ready for trial, counsel for the respondent moved the Court 
to have Lindsay H. Durham and Ambrose Wright, two of 
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the grand jurors in attendance and sworn, brought into Court 
for the purpose of placing them upon their voir dire to as- 
certain if they were liable to challenge for cause. The 
Court granted the motion, and the said Jurors were each 
placed upon his voir dire, and asked whether he had formed 
and expressed an opinion as to which party ought to prevail 
in thecause. The juror, Lindsay H. Durham, answered in 
the affirmative, and that his opinion was formed from having 
read the decision of the Supreme Court when the case was 
before it on demurrer; he farther stated that the opinion was 
still on his mind. On cross examination, he stated that if 
he were selected as a juror, he would be governed by the 
evidence alone, and not by the opinion. Counsel for defend- 
ant moved the Court to reject said juror for cause. The 
Court overruled the motion, and pronounced said Lindsay 
H. Durham a competent Juror, and counsel for defendant ex- 
cepted. (Waived.) 

The Juror, Ambrose Wright, in response to the question 
propounded, stated that he had formed and expressed an 
opinion as to which party ought to prevail in the case; that 
the opinion so formed and expressed was still on his mind. 
On cross examination he stated that if selected to try the 
cause, he would be governed alone by the evidence, and not 
by the opinion. Counsel for defendant moved the Court to 
reject said Juror for cause; the Court overruled the motion, 
and pronounced him competent. Both of said jurors were 
stricken by defendant’s counsel. (Waived.) 

The jury having been regularly empanneled to try said 
cause, complainant’s counsel offered in evidence the deposi- 
tions of Armijah Hall, taken by commission de bene esse. 
Counsel for defendant objected to the fourth cross interroga- 
tory propounded to said witness, as follows: “What were 
defendant’s circumstances at the time of receiving complain- 
ant’s effects into his hands? How much land and negroes 
had he? What amount of money had he? Was he or not 
at the time a moneyed man, or known and regarded as such? 
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Was hea note-shaver, money-lender, or speculator in lands ”’ 
The Court overruled the objection and allowed the answer 
to said interrogatory to go in evidence, and counsel for de- 
fendant excepted. (JV aived.) 

Counsel for defendant objected to the fifth cross interroga- 
tory propounded to said witness, as follows: “ At what rate 
was defendant in the habit of lending money and in shaving 
notes?” The Court overruled the objection, allowed the an- 
swer to said interrogatory to be read in evidence, and coun- 
sel for defendant excepted. (Waived.) 


Counsel for complainant next offered in evidence the depo- 
sitions of James Jeffries, taken by commission de bene esse 
upon the application of defendant. Counsel for defendant 
objected to the sixth cross interrogatory propounded to said 
witness and the answer thereto. The interrogatory was as 
follows: “ What sort of speculations and operations did he 
(defendant) engage in immediately after receiving these funds 
of complainant, and how much has he increased his proper- 
ty since that time?” The Court overruled the objection, 
permitted the answer to the interrogatory to be read, and 
counsel for defendant excepted. Counsel for defendant ex- 
cepted to the answer of said witness to the eleventh interro- 
gatory, on the ground that witness gave his opinion without 
stating the grounds of said opinion. The Court overruled 
the objection and permitted the answer to be read, and coun- 
sel for defendant excepted. 

Counsel for complainant then offered in evidence, a deed 
from Benjamin O. Keaton, defendant, to Elizabeth M. M.- 
Greenwood, complainant, bearing date the 12th day of Sep- 
tember, 1839, and certificate endorsed thereon of 2d day of 
November, 1844. ( Waived.) 

Counsel for complainant then offered in evidence an ex- 
emplification of an action for criminal conversation brought 
by Benj. L. Greenwood against defendant, in Baker Superior 
Court, and filed in office 14th November, 1838. Counsel for 
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defendant objected to said exemplification going in evidence, 
because irrelevant. The Court overruled the objection, and 
counsel for defendant excepted. (WV aived.) 

Counsel for complainant next offered in evidence a certi- 
fied copy of a deed purpoiting to have been executed by de- 
feudant to Hartwell H. Tarver, for lot of land number one 
hundred and forty-two, (142,) in the second district of orig- 
inally Early county. Counsel for defendant objected to said 
copy deed going in evidence, because the original was better 
evidence. Complainant then introduced Paul E. Tarver and 
William Tarver, executors of the last will and testament ot 
Hartwell Tarver, who testified that the original was not in 
the possession of either of them, but that it was in the pos- 
session of Alfred H. Colquitt, the present owner of said lot 
of land. Paul E. Tarver had been served with subpcena 
duces tecum to produce said original deed; had a conversa- 
tion with complainant and counsel and did not disclose that 
he did not have the deed before service of subpena. The 
Court overruled objection of defendant’s counsel, and per- 
mitted the copy deed to go in evidence, and counsel for de- 
fendant excepted. (Wazved.) 


The complainant’s counsel introduced other testimony, a 
copy of which is heretofore appended and incorporated in 
the brief of testimony: 

ist. Complainant’s counsel having closed their case, coun- 
sel for defendant introduced John A. Davis, David A. Vason, 
Thomas C. Spicer and James J. Mayo, whose evidence is 
hereto appended and incorporated in the brief of oral testimo- 
ny. Counsel for defendant also offered in evidence the de- 
positions of Franklin Beck, which were read to the jury. 
Counsel for defendant then offered to read in evidence the 
answers of Mrs. — Jeffries, to interrogatories sued out in 
this cause. Counsel for complainant objected to said an- 
swers being read, on the ground that the witness was the 
wife of James Jeffries, now deceased, and that the object of 
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the testimony was to discredit him. The Court, on examin- 
ation of the answers, sustained the objection and ruled out 
all and every part of the answers, holding that the facts sta- 
ted were derived by the witness from the confidential rela- 
tion of husband and wife, and counsel for defendant excep- 
ted. A copy of the answers are hereto appended and incor- 
porated in the brief of testimony. 

Counsel for defendant then offered in evidence various re- 
ceipts—one for seven thousand five hundred dollars, dated 
12th September, 1839; one for one thousand two hundred 
and fifty dollars for lot of land sold to Hartwell H. Tarver, 
2d November, 1844; one 12th day of September, 1839, for 
three hundred and fifteen dollars for note on Thomas Hall— 
certificate Ist day of October, 1849, and a mortgage bearing 
date 14th day of July 1840, on a negro woman Martha, to 
secure note for seven hundred dollars; alse, a promissory 
note on Thomas Hall for one thousand six hundred and 


sixty-one dollars and forty-two cents, dated 11th May, 1841, 
and secured mortgage on real estate, copies of all which are 
hereto appended and incorporated in the brief of testimony. 

Counsel for defendant then read in evidence the deposi- 
tions of Hartwell H. Tarver to interrogatories, and introdu- 
ced as witness for defendant, Thomas P. Smith and Drury 
W. Ledbetter, whose evidence is stated in brief of oral tes- 


timonvy. 
2d. Counsel for defendant then closed ; and the case being 


closed on both sides, the Court charged the jury that the bill 
and answer in equity causes, served the purpose of both 
pleading and evidence, and that the allegations of the bill 
not denied by the answer were to be taken as true; to which 
charge counsel for defendant excepted. 


Charges given on the request of Keaton’s counsel. 
‘gd. Counsel for defendant requested the Court in writing 
to charge the jury, that when the cestui gue trust is under no 
legal disability, and competent to act for himself, and is him- 
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self the party creating or confering the trust, he is competent 
to release or discharge the trust. And if such a cestui que 
trust execute a receipt in full, it is evidence of a settlement, 
and the burden of showing such settlement to have been 
produced by fraud or undue influence, is upon the party at- 
tacking it. The Court so charged, but qualified said charge 
to the jury, that before a receipt so given could shift the bur- 
den of proof, it must appear to have been given on a full 
and fair settlement, if suspicion have attached to the trans- 
action; to which charge and refusal to charge, counsel for 
defendant excepted. 

4th. Counsel for defendant farther requested the Court in 
writing to charge the jury, that if the defendant in his an- 
swer denied receiving the money, notes and cotton upon the 
trusts charged in complainant’s bill, such denial was respon- 
sive to the bill, and was evidence for the defendant equal to 
the testimony of {wo witnesses or one witness with corrobo- 
rating circumstances. The Court so charged, but qualified 
said charge as requested, and charged the jury that such de- 
nial was responsive to the bill, and to be taken as evidence 
in the manner stated, unless the trust was admitted in other 
portions of the answer; to which charge and refusal to 
charge, counsel for defendant excepted. 

5th. Counsel for defendant requested the Court in writing 
to charge the jury, that though the relation of trustee and 
cestui que trust may have existed between the parties, yet if 
the jury believed from the evidence that the defendant had 
disavowed the trust from September, 1839, and denied owing 
complainant any thing, and she had knowledge of such de- 
nial, it is a good bar in equity to her right of recovery, on the 
ground of lapse of time. The Court so charged, and by way 
of qualification of said request, charged that the disavowal 
in September 1839, must have been upon a full and fair set- 
tlement to constitute a starting point for the securing of the 
statute of limitations; to which charge and refusal to charge, 
counsel for defendant excepted. 
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6th. Counsel for defendant farther requested the Court in 
writing to charge the jury, that complainant having by her 
bill repudiated the deed executed by defendant to complain- 
ant in 1839, and alleged in her bill that said deed was made 
for a purpose foreign to the alleged trust; she is concluded 
by her pleadings from relying upon said deed as a continua- 
tion of said alleged trust. The Court refused to charge, and 
counsel for defendant excepted. 

7th. Counsel for defendant farther requested the Court in 
writing to charge the jury, that if they believed from the evi- 
dence that the deed of defendant to complainant was made 
for the purpose, (and so stated by the parties, of a settlement 
of the original trust, said deed cannot be relied upon asa 
continuation of said original trust. The Court refused so to 
charge, and counsel for defendant excepted. 

8th. Counsel for defendant farther requested the Court in 
writing, to charge the jury, that if they believed from the 
evidence, that complainant received from defendant the pro- 
ceeds of Lot No. 142, in the second district, sold to Hartwell 
H. Tarver in 1844, and dealt with the other lands subsequent 
to that time, as her own, such acts amount to a recognition 
and ratification by her of the settlement made in 1839, and 
throws the burden upon complainant of showing that in so 
doing she acted in ignorance of her rights. The Court re- 
fused so to charge, and counsel for defendant excepted. 


Charges given on the request of McGwier’s counsel. 


9, Counsel for complainant requested the Court in writing, 
to charge the Jury, that if they were satisfied the relation of 
trustee existed at first between the parties, and were also sat- 
isfied that when the deed was made in September 1839 and 
the receipt then taken, it was not intended as a settlement, 
and was not an actual settlement between the parties of the 
original fund, then so far as these acts are concerned they do 
not disturb or bring toaclose that relation. Which charge , 
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the Court gave as requested, and counsel for defendant ex- 
cepted. 

10th, Counsel for complainant farther requested the Court 
in writing to charge the Jury, that if they believed said deed 
and receipt in Sept. 1839 were intended as a settlement in any 
respect and to any extent, and that the relation of trustee 
and cestui que trust was then existing and that the amount 
then due by Keaton of the trust fund, was $7,500, and that 
there was any fraud, concealment or advantage taken by 
Keaton in his character as trustee, the Jury may disregard 
and set aside said settlement. Which charge the Court gave 
as requested, and counsel for defendant excepted. 

11th. The Court farther charged the Jury as a proposition 
applicable to this case, that in settlements between trustee 
and cestui que trust which are attacked or impeached for 
fraud, or not being a bona fide settlement, the weight is up- 
on the trustee to show the fairness of the settlement. To 
which charge counsel for defendant excepted. 

12th. Counsel for complainant requested the Court to 
charge the jury, that if they believed that the settlement as 
contained in the deed was not a bona fide settlement, but was 
nevertheless intended by Keaton and not by Mrs. Greenwood 
to represent the original trust fund, and that Keaton went on 
and undertook and did sell any part of said lands as Mrs, 
Greenwood’s agent, and as he would sell, would by himself 
or by his directions, have the numbers so sold stricken from 
the deed, that these acts continued and kept in existence the 
original trust. Which charge the Court gave as requested, 
and counsel for defendant excepted. 

13th. Counsel for complainant farther requested the Court 
to charge the jury, that if they believed when the receipt on 
the back of the deed of November 1844 was given by Mrs. 
Greenwood, that it relates entirely to the money for the sale 
of the lands, that such a receipt does not end the trust, and 
what the proof shows the land brought and was by Keaton 
paid over to Mrs. Greenwood he is entitled to a credit for on 

15 VOL, XXIV. 
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the trust fund. Which charge the Court gave as requested, 
and counsel for defendant excepted. 

14th. Counsel for complainant farther requested the Court 
to charge the jury, that if they believed the relation of trus- 
tee and cestui que trust existed at the making of the deed in 
September, 1839, and that the trust fund then held by Kea- 
ton for Mrs, Greenwood amounted to $7,500, and if the jury 
believe, from the answer of defendant setting forth his acts 
touching said deed from first to last that, at the time he 
first made it, he intended it only as a security for the trust 
fund, then the jury may regard said deed as written evidence 
under seal of the trust. Which said charge the Court gave 
as requested, and counsel for defendant excepted. 

15th. Counsel for complainant farther requested the Court 
to charge the jury, that in Courts of Equity statutes of limita- 
tion do not obtain, but it is in the discretion of a Court of 
Equity to act by analogy and apply the same statutory bar 
that would exist in a Court of law, that how this discretion 
is to be exercised must depend upon the circumstances of 
each particular case, and these circumstances are mainly the’ 
nature of the transaction, the time that has elapsed if unne- 
cessarily long, and the impossibilities to get evidence from 
the lapse of time. Which charge the Court gave as request- 
ed, adding at the conclusion of said charge, the words “as 
already charged”—[See charge as incorporated in grounds 
for new trial]—and counsel for defendant excepted. 

16th. The Court farther charged the jury as requested by 
complainant’s counsel, that if they believed from the evi- 
dence thut the trust once existed and that any portion of the 
trust fund was still in the hands of defendant at the time of 
filing said bill, or within four years of the filing of the same, 
that the original trust still exists, and is not barred by the sta- 
tute of limitation—that it matters not in what shape the fund 
may exist, whether money or land, it is the same, if the pro- 
ceeds of the original trust fund. To which charge as given, 
counsel for defendant excepted. 
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“17th. The Court farther charged the jury as requested 1 by 
counsel for complainant, that if they believed from the evi- 
dence that the trust continued after the deed and receipt of 
1839, then the receipt on the back of the deed does not con- 
stitute a point at which the statute of limitations will begin 
to run against the original trust, as defendant only pleads it 
as a bar to the investigation concerning the sales of lands. 
To which charge as given, counsel for defendant excepted. 

18th. The Court farther charged the jury as requested by 
complainants counsel, that if they believed the deed to the 
lands was made merely to secure the trust fund, or to deceive 
the public, and was in fact not a settlement, or if they be- 
lieve the value of the lands was grossly overrated by defend- 
ant to complainant, and that she was induced to accept them 
as a settlement by her confidence in him aad his power over 
her, and that he did not deal fairly and bona fide with her, 
then it was not such a settlement as will protect the defend- 
ant under the statute of limitations. To which charge as 
given, counsel for defendant excepted. 

19th. The jury returned a verdict for complainant; wheie- 
upon, counsel for defendant, during the said term and: before 
the adjournment thereof, moved for a new trial in said cause, 
on the grounds of error in the several rulings and decisions 
of the Court as aforesaid, and upon the additional grounds 
that the jury found contrary to equity and contrary to evi- 
dence; which motion was overruled by the Court, and coun- 


sel for defendant excepted. 


And counsel for defendant, on this the 19th day of June, 
1857, being within thirty days from the adjournment of the 
said term of said Court, tenders his bill of exceptions, and 
says that the Court erred in the several a and decisions 
aforesaid. 

And as the facts aforesaid do not appear of record, the de- 
fendant by his counsel prays that his bill of exceptions may 
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be signed and certified as required by the statute in such 
cases made and provided. 


Warren & Warren; P. J. Srrozrer and W. M. Staveu- 
rer, for plaintiff in error. 


Lyon & Ciarxe; and Vason & Davis, contra. 


By the Court—Benxnine, J. delivering the opinion. 


Was the testimony of Mrs. Jeffries admissible ? The Court 
below held that it was not. 

The testimony of Mr. Jeffries, her husband, had been read 
by the complainant; and the only effect the testimony of 
Mrs. Jeffries, offered by the defendant, could have had, would 
have been, to discredit Mr. Jefiries. 

f1.] This being so, the testimony of Mrs. Jeffries, was, 
according to Rex vs. Cloviger, (2 T. R. 263;) and Stein vs. 
Bowman et al. (13 Pet. 218,) not admissible. This Court 
will follow these cases, and affirm the judgment of the Court 
below; but I must say, that it will do this, so far as I am 
concerned, with extreme reluctance and dissatisfaction. See 
Rex vs. Bathwick, (2 B. § Ad. 630, 647 ;) Rex vs. All Saints, 
(6 UW. & §. 194;) 1 Green. Ev. § 342, § 254, and cases cited. 
I am, still open to argument on the point. 

The Court told the jury, “that the allegations of the bill, 
not denied by the answer, were to be taken as true.” 

In this, the Court, we think, was wrong,—even if there 
had been no answer at all, and the bill had been taken as 
confessed, the plaintiff would not have had the right to use 
the bill as evidence, until he had filed his own affidavit “ of 
what, he” might “know or believe, the defendant could, or 
ought to answer.” 1 Hg. Rule, 2 Kel. 481. It cannot be, 
that the defendant injures his condition in this respect, by 
putting in an answer, and one so full, that it is not excepted 


to. 
The Judiciary Act of 1799, seems to contemplate, that 
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“the facts in the” “bill,” have to be “taken pro confesso,” 
before they can be used as evidence, in obtaining a decree. 
Pr, Dig. 447. 

I do not know of any English authority, that goes further 
than this, that if a defendant answers, that he believes a state- 
ment in the bill to be true, the Court will treat the statement 
as true. And there is other authority saying, that even this 
is going too far. Potter vs. Potter, 3 Atk, 719; Hill vs. 
Binney, 6 Ves. 738 ; Hood vs. Pynmm, 4 Sim. 101. In this 
last case, the bill alleged a will; the answer was silent as 
to this allegation; at the hearing, no proof of the will was 
made; the Court, for the want of this proof, dismissed the 
bill. 

“A mere statement, however, in an answer, that a defend- 
ant has been informed, that a fact is as stated, without an 
answer as to his belief concerning it, will not be such am ad- 
mission as can be read as evidence of the fact.” 2 Danl. 
Ch. Pr. 402. 

It seems that there are some American cases that recognize 
a different rule. What authority they have for doing so, I 
am not aware of. 3 Green Ev. § 276, and cases cited. 

[2.] We think, that this charge was erroneous. 


Charges given on the requests of Keaton’s counsel. 


It is not perfectly clear, what the Court meant, by the quali- 
fication it gave to the first of these requests. We think the 
whole charge would have been better, if it had been some- 
thing to this effect; that a receipt in full given by even a 
cestvi que trust, to his trustee, is prima facie evidence of a 
settlement between them, and throws on the cestui que trust, 
the burden of showing the receipt to have been obtained by 
fraud, by undue influence, (a thing easily growing out of such 
a relation as that of trustee and cestué que trust,) or to have 
been obtained in some other improper way ; but that, when 
the case is one brought by a cestui que trust against a trus- 
tee, less evidence is needed to show the receipt to have been 
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thus obtained, than i is needed, when the case is one between 
persons not occupying toward each other, such a relation. 

If areceipt in full is not sufficient to cast the onus, it is a 
thing not worth taking; for that is the least effect it can 
have. And to say thatareceipt in full, when given by a ces- 
tui que trust to his trustee, is to have no effect, is to say that 
the former is not competent to give to the latter such a re- 
ceipt. 

The qualification given to the second of these requests, 
was, no doubt, right,-if the facts were such as to authorize it. 

The Counsel for McGwier insist, that certain parts of the 
answer, by implication, admit the trust as alleged in the bill; 
especially the part of the answer in which Keaton says, to 
her, that if “he took the notes on condition that he would 
manage them for her, it would not change their relations,” 
&c. This the counsel for Keaton, deny. The issue is one, 
that may be settled by an amendment to the answer, stating 
more fully what the defendant meant by these expressions. 

I doubt, myself, whether the expressions, as they stand, 
are susceptible of the construction put upon them, by Mc- 
Gwier’s counsel. If the evidence of Jeffries is true, the talk 
between Keaton and Mrs, Greenwood, about these notes, was 
intended by secret preconcert, for a very different purpose. 

The qualiftcation to the third of these requests, was, we 
think, erroneous. 

It is, generally, true, that if the trustee disavows the trust, 
and such disavowal is known to the cestui gue ¢rust, the sta- 
tute of limitations begins to run in favor of the trustee. 
This principle applies, not only where there has been a “ full 
and fair settlement’? ; but even where, there has been no set- 
tlement at all. It must apply, then, where there has been 
some settlement, even one not “ full and fair.” 

[3.] An exception to the rule, is, where the cestui gue trust 
labors under an undue influence proceeding from the trus- 
tee. A qualification of the request, to the following effect, 
would therefore, have been proper, viz: That if Keaton, at 
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the time uf such disavowal, had over Mrs. Greenwood, such 
an undue influence, that it operated to deter or prevent her, 
from asserting her rights against him, by suit, then the sta- 
tute did not begin to run against her, until the cessation of 
that influence. Percel vs. McNamara, 14 Ves, 91; 9 Ves. 
292; Lady Ormand vs. Hutchinson, 13 Ves. 47; Wood vs. 
Downs, 18 Ves.120; Taylor and others vs. Obee, 3 Price, 83. 

Something further on this point hereafter. 

The fourth of these requests, was, “that complainant by 
her bill, having repudiated the deed executed by defendant 
to complainant in 1839, and alleged in her bill, that said 
deed was made fora purpose foreign to the alleged trust; 
she is concluded by her pleadings from relying on said deed, 
as a continuation of said alleged trust.” This request the 
Court refused. 

There are allegations in the bill, which amount to this,— 
that the deed was made by Keaton to Mrs, Greenwood, ex- 
clusively to serve his own purpose, viz: to save the land con- 
tained in the deed, from the crim. con. suit of her husband 
against him, Keaton; and that she never accepted, or claim- 
ed, the land as her own. 

These allegations are denied by the answer. They are 
not proved by any witness. A different thing from what they 
import, is proved by a witness, Jeffries. He proves, that 
“Keaton said to Mrs. Greenwood, that her husband had 
sued him, and he feared would ruin him, and he was anxious 
to secure her, in case he was ruined, and that he would turn 
over to her these lands, mentioned in the deed.” This seems 
to be as much as to say, that the lands were turned over to 
Mrs. Greenwood, by Keaton, not to save them from the crim. 
con. suit, as she said they were; nor, to pay her, what he 
owed her, as he said they were; but, to secure her in what 
he owed her; she pleads one thing; he pleads another thing ; 
the witness proves a third thing. This third thing is such, 
that it might be evidence of a continuation of the trust, if 
th ere was a trust. 
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Now, the pleadings being such as they were, could she 
avail herself of this proof,and make this third thing, though 
out of the record, a part of her case ? 

[4.] “It is not only necessary that the substance of the 
case made by each party, should be proved, but zt must be 
substantially the same case as that which he has stated upon 
the record; for the Court will not allow a party to be taken 
by surprise by a case proved on the other side, different from 
that set up by him in the pleadings.” 2 Dan. Ch. Pr. 419. 

This position is, no doubt true; it is well supported by 
authorities. See Lindsay vs. Lynch, 2 Sch. §& Lef. 1, and the 
other cases cited by Daniel. 

Even if this third thing appeared in the answer, it would 
be doubtful whether the complainant could avail himself of it, 
without having first amended his bill by adopting the thing, 
as a part of hiscase. 2 Dan’l Ch. Pr. 419,420; 1 do. 513 ; 
Stor. Eq. Pl. §§ 264, 394 n.1; 1 Russ. 359; Mit. Eq. 39. 

We think, then, that, as the bill stood, this fourth request 
was a proper one; and, therefore that the Court, in rejecting 
it, erred. 

The bill, however, is amendable; and the complainant 
may adopt this third thing as a part of his case, if he chooses 
to do so. 

We think, that the Court should have given in charge, the 
Jifth of these requests. The proposition contained in it seems 
to me, to be self-evident. 

It is not meant to be said, that the deed may not be used 
as evidence, on the question of fraud, or that of undue influ- 
ence, in what took place at the time when the deed was 
made. 

The sixth of these requests required, as we think, modifi- 
cation—a modification which would have made it, substan - 
tially as follows ; that if Mrs. Greenwood received from Kea- 
ton, the proceeds of the sale of lot No. 142, sold to Tarver 
in 1844, and subsequently to that time, dealt with the other 
lands as her own; these acts, if they were done freely, and 
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not in consequence of an undue influence proceeding from 
Keaton, were acts in recognition, and ratification, of the set- 
tlement made in 1839; and, therefore, were acts which cast 
upon her, the burden of showing something to annul this 
effect of theirs; as, that they were done by her in ignorance 
of her rights, or through some mistake ; or by the fraud of 
Keaton. 

Whether there was undue influence, ignorance, mistake, 
fraud, or any thing else, to neutralize these acts, were ques- 
tions for the jury. But the acts, if left without neutraliza- 
tion, were such, that they amounted toa recognition and 
ratification of the receipt of 1839, as a settlement, by Mrs. 
Greenwood. This I think, must be clear. The pleadings 
being as they are, how else are acts treating the land as her 
own to be accounted for? If the bill had said, (in accord- 
ance with Jeffries’ testimony,) that the object of the deed 
of 1839, was, to secure Mrs. Greenwood, the case might be 
different. 


Charges given on the requests of McGuwier’s counsel. 


The propositions contained in the first and second of these 
requests, seem to us, to be true. These propositions were 
not denied before us by Keaton’s counsel. 

In connection, with these propositions, (as it seems,) the 
Court told the jury, “that in settlements between trustee and 
cestui que trust, which are attacked, or impeached, for fraud, 
or, not being a dona fide settlement, the weight is upon the 
trustee, to show the fairness of the settlement.” 

We understand the Court to mean by, “attacked or im- 
peached,” attacked or impeached by pleading—by mere alle- 
gations in the bill—not attacked or impeached, by proof. 
See charge preceding any request. And taking this to be 
the meaning of the Court, we think, that the Court erred in 
this charge. 

To say, that a receipt in full, given by the cestuz que trust 
to the trustee, does not avail even to cast on the cestui que 
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trust the burden of showing, that he did not receive all that 
he was entitled to, is to say, that such a receipt between such 
parties is worthless, is to encourage trustees to hold back the 
trust fund, until it is forced out of them by suit. (Supra.) 

[5.] We think, ‘that a receipt in full, given by a cestui 
que trust to his trustee, is prima facie evidence of a set- 
tlement in full between them; and, consequently, that 
such a receipt casts upon the cestui que trust, the burden of 
making some proof, that there was not a settlement in full 
between them. 

Of course this must be taken, as referring to the case in 
which the cestuz gue trust acts freely and not under an un- 
due influence of any sort, proceeding from the trustee. 

The third of the complainant’s requests was, as we think, 
not authorized by the pleadings. There is no statement in 
the bill, or in the answer, to the effect—* that the settlement 
as contained in the deed, was not a bona fide settlement, but 
was nevertheless intended by Keaton, and not, by Mrs. 
Greenwood, to represent the original trust fund.” See above 
point, &c, 

The fourth of these requests, when confined to the case 
made by the bill, was not amiss. That case was, that Mrs. 
Greenwood had entrusted $8,000 to Keaton, to be managed 
by him for her, and, sometime afterwards, had taken from 
him a deed conveying to her some of hi§ lands, not in pay- 
ment of, or security for this sum, but to save the land from 
a crim. con. suit of her husband against him. Here was a 
trust, and one with which the deed had noconnection. The 
receipt, (or rather certificate, perhaps,) was as follows: 

“Groreia, Baxer County: This is to certify, that the 
within numbers in this deed that is marked out, has been 
sold by B. O. Keaton for me, and the proceeds turned over 
to me, by him, the said B. O. Keaton, this the 2d day of No- 
vember, 1844. E. M. M. GREENWOOD. 


Test : JAMES JEFFRIES.” 
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The date of the deed was the 12th of September, 1539. 
There does not seem to be anything in such a receipt, to 
cause the receipt itself, to end the trust, however much there 
may be in it, tending to show, that a thing other than the 
receipt, had already ended the trust, namely,—the deed. 

The case made by the testimony of Jeffries, was different. 
According to that, the deed was made, to secure the payment 
of the trust funds to Mrs. Greenwood. The receipt shows, 
that Mrs. Greenwood got the money arising from the sale of 
a part of the lands contained in the deed. To the extent to 
which this money went—the trust was extinguished. Ac- 
cording to this case, then, we may say, that the receipt par- 
tially ended the trust. 

The fifth of these requests was erroneous, whether we 
take the case made by the bill, or the case made by the an- 
swer, 

According to the bill, Keaton, (as well as Mrs. Greenwood,) 
intended the deed only as a means of saving his land from 
the erim. con. suit. According to the dill, then, it could not 
be true, that he “intended it, only as a security for the trust 
fund.” 

According to the answer, the deed, together with a negro 
girl, and a gray mare, was given by Keaton to Mrs, Green- 
wood, and was accepted from him, by her, as “a full, fair, 
complete, final, and Jena fide settlement of all monied trans- 
actions, debts of whatever kind, or nature; and a surrender 
of all fiduciary relations of whatever character or name, be- 
fore that time existing; and that it was so understood by the 
complainant and defendant.” 

It is true that, McGwier’s counsel say, that a part of Kea- 
ton’s answer admits, by implication, that there was original- 
ly a trust; but Iam confident, that it cannot be said, that 
this, or any other part, of the answer, admits by implication, 
that a trust continued to exist after the making of the deed. 
This part of the answer has been referred to above. 
According to the answer, then, it, equally, is not true, that 
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Keaton “intended” the deed “ only as a security for the trust 
fund.” And even ifthere was, in the answer, but not in the 
bill, a statement to the effect, that Keaton intended the deed 
only as a security for the trust fund, it would be extremely 
doubtful, whether the complainant could avail himself of 
the statement. See point 4. 

To make such a request as this proper, it will be necessary 
to amend the bill, by stating, that Keaton “intended” the 
deed “only as a security for the trust fund.” See above 
point 4. 

[6.] The sixth of these requests went, we think, too far. 
Statutes of limitation do obtain in a Court of Equity; and, to 
the extent to which they so obtain, a Court of Equity, has 
no discretion to dispense with them, but is bownd by them. 
True, it is said, that a Court of Equity “ acts by analogy,” to 
these statutes, (1 Stor. Eg. Jur. § 64 a.) But this must 
mean, that a Court of Equity is bound so to act, whenever a 
proper case arises. 

In a Court of Equity, however, these statutes are not allow- 
ed to extend to every case, to which they extend in a Court 
of Law. In a Court of Equity, they are not allowed to ex- 
tend to cases of fraud whilst the fraud remains undiscovered ; 
or, to cases in which, the injured party lives under an influ- 
ence proceeding from the other party, which is so great as to 
be “undue.” Ido not know of any rule which defines, 
what is the amount of this influence, that it takes to make 
the influence undue. I suppose, however, that we may safe- 
ly say this much, that if the amount is so great as to make 
the injured party rather forego exacting his rights, than, by 
exacting them, run the risk of displeasing the injuring party, 
the amount is undue. But a proposition of this sort is, if 
true, so difficult of application, that it can hardly be of much 
practical value. 

The Court, we think, should not have granted this request 
in its full extent. 

The seventh of these requests was too absolute. 
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Suppose it true, that there was a trust, and that Keaton 
still held “a portion of the trust fund,’ yet if it was also 
true, that he had held this portion for as much as four years 
next before the suit, adversely to Mrs, Greenwood, and had 
done so to her knowledge ; that for the same period, his un- 
due influence over her, (if he ever had any,) had ceased ; 
that for the same period, the fraud, if any, by which he had 
obtained the fund, or managed to keep it, had been known 
to her,—then, still, the suit would be barred by the statute of 
limitations, 

These qualifications should have been added to the charge, 
as we think. 

As to the eighth of these requests, 

The “receipt on the back of the deed,’ is “pleaded,” 
without restriction as to the use to be made of it. The par- 
ty pleading it, Keaton, may, therefore, put it to any use to 
which it may be adapted. Indeed the bill does not ask for 
any “investigation concerning the sales of the lands,’ con- 
tained in the deed. How then could it be true, that anything 
could be pleaded only in bar to such an investigation? There- 
fore there is nothing, in the manner in which the receipt is 
pleaded, to prevent it from being—“a point of time at which 
the statute of limitations” began to run in Keaton’s favor. 

It is no doubt true, that if the case was such as the dill 
makes it out to be, the receipt did “ not constitute a point at 
which, the statute” began to run in Keaton’s favor. Accord- 
ing to the bill, the receipt was a thing that could not relate 
to the trust, for according to the bill, the lands were convey- 
ed by the deed to Mrs, Greenwood, for a purpose quite differ- 
ent from any connected with the trust; and the receipt is 
merely as to the proceeds of the sales of some of the lands 
conveyed by the deed. 

This charge, then, we think needed modification. It is 
not supported by the reason assigned for it. 

As to the ninth and last of these requests : 

First, there is nothing in the bill, or in the answer, to au- 
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thorize the part of this request, in these words,—* if they 
believed the deed to the lands was made merely to secure 
the trust fund.” 

Secondly: The rest of the charge was too absolute. It 
might properly have been to this effect—that if the settle- 
ment was to deceive the public, and thereby save Keaton’s 
lands from the crim. con. suit—was in fact not a settlement, 
then it was a thing that could not affect the operation of the 
statute of limitations, on the trust as stated by the bill; that 
even if the settlement was intended as a settlement, yet if it 
was procured by fraud, or by undue influence, in Keaton, 
the statute did not begin to run until the discovery of the 
fraud, or the cessation of the influence. 

So much for the charges of the Court. 

There was a motion for a new trial. The exceptions al- 
ready considered, made a part of the grounds taken in thai 
motion. Of the others of those grounds, all but two were 
abandoned. Of these two, one was, that the verdict was con- 
trary to equity; the other, that the verdict was contrary to 
the evidence. The two may both be resolved into the last. 
And as to the last, we deem it inexpedient to express an 
opinion. 

New trial granted. 


Priscitta D. Bucxuo ts, plaintiff in error, vs. Peter Buex- 
HOLTs, defendant in error. 


[1.] The divorce law of 1550, not being retroactive, acts of cruel treatment, 
done before its passage, cannot be grounds of divorce under the law. 

{2,] If, after an act of cruelty done by the husband to the wife, she lives with 
him for many years, and has by him numerous children, and would probably 
still live with him, but for the interference ofa child, the act is condoned 


by her. 
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[3.] Atotal divorce will not be granted on evidence consisting, exclusively, im 
confessions of the defendant. 


Divorce, from Dooly. Tried before Judge Powers, April 
Term, 1857. Motion for new trial granted Oct. Term, 1857 


Priscilla D. Buckholts filed her petition against Peter Buck- 
holts, her husband, praying for a divorce a vinculo matri- 
monit. 

The petition states, that libelant was married to respond- 
ent in the year 1824, and from that time until within a re- 
cent period, they had lived together as man and wife, and 
had raised a large family of children—ten in number. That 
she had ever been a faithful, dutiful, and affectionate wife, 
but that for many years past, her husband had treated her 
with great cruelty and indignity, inflicting upon her inhu- 
man and degrading beatings, and often threatening to kill 
her, whereby, she was put in great fear of life and limb, &c. 
That finally defendant, after beating petitioner, drove her 
from his honse, and refused to allow her to remain and live 
with her children, andshe was compelled to seek and find a 
home at her father’s, ina distant county. That six of their 
children are minors and living with their father who, by rea- 
son of his habits and temperament, is unfit to rear and edu- 
cate them. 

By an amendment to her petition, libelant charges her hus- 
band with living in a state of incestuous adultery with his 
own sister. 


Defendant pleaded, first, the general issue, denying the cruel 
treatment; second, condonation ; third, that libelant’s own 
turbulent temper and violent conduct had caused and ren- 
dered necessary the harsh treatment of which she complained 


The jury found the following verdict: 

“We the jury find that sufficient proofs have been referred 
to our consideration to authorize a total divorce; that is to 
say, a divorce a vinculo matrimonii upon legal princi- 
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ples between the parties in this case; and we further set 
apart to Peter Buckholts, five thousand dollars out of the 
property, to be estimated and raised according to the order of 
the Court, and the balance of the property to the children of 
said parties.” 

Whereupon, counsel for respondent, Peter Buckholts, 
moved for a new trial, on the following grounds: 

1st. Because said verdict is contrary to law and evidence. 

2d. Because the verdict is decidedly and strongly against 
the weight of evidence. 

3d. Because the distribution of the property is inequitable 
and unjust to defendant; the income and interest of five 
thousand dollars not being sufficient to maintain and sup- 
port him at his advanced age of life, and said verdict makes 
no provision for the payment of his debts. 

4th. Because the section of the Act which provides for and 
authorizes the distribution of defendant’s estate, as made or 
proposed in said verdict, is contrary to the Constitution of the 
United States and the State of Georgia, in, that it takes pri- 
vate property without the consent ofthe owner and vests it 
in others, and inflicts a heavy forfeiture and penalty upon a 
citizen charged with, or convicted of, no crime or offense 
against the penal laws of the State. 

5th. Because no act of cruelty on the part of defend- 
ant was proved which had not been condoned or forgiven; 
the last act proven having occurred nearly a year before the 
separation between the parties. 

6th. Because the verdict is contrary tothe charge of the 
Court, in this, that the Court charged that it was not every 
slight disagreement or fight between the parties, that will au- 
thorize a divorce. 

7th. Because it was an abuse of the discretion vested in 
the jury to grant a total divorce, under the facts and circum- 
stances of this case. 

Sth. Because, from the evidence, it appears that one of the 
children, William Buckholts, had an active agency in pre- 
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venting areconciliation between the parties, and this fact 
should have operated as a bar to a total divorce, and should 
have increased the allowance made to defendant, out of his 


property. 
9th. Because the articles of separation between the parties 


were a bar to a partial divorce even. 


After argument, the presiding Judge set aside the verdict 
and ordered a new trial upon the grounds above stated. 
Whereupon, counsel for libelant excepted. 


Warren & Humrnetes, represented by Krtten & Strusss, 


for plaintiff in error. 
Sam. Hatt; and Jno, M. Gives, contra. 


By the Court.—Bennine, J. delivering the opinion. 
wy , p 


The libel is put upon two grounds; cruel treatment, and 


incest, 
In support of the last ground, no proof whatever, was of- 


fered. 

The verdict was forthe plaintiff, granting a total divorce, 
and disposing of the whole of the defendant’s property, which 
was quite large. 

The motion for anew trial was put on a number ofgrounds, 
and the judgment granting the motion, was itself put on all 
of those grounds. 

The exception is to this judgment. 

The judgment was right, if any of the grounds of the mo- 
tion was good. The question, therefore is, were the grounds 
of the motion, or any of them, good ? 

The first ground was, that the verdict was contrary to law 
and evidence; the second, that it was decidedly and strong- 
ly against the weight of the evidence. These two may be 
sreated as but one. 

16 VOL, XXIV. 
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There being no evidence, as to incest, the verdict may be 
considered as saying, that there was cruel treatment. 

Does the evidence show, that there was cruel treatment? 
This then, is the question. 

The evidence shows, that in 1828, the husband whipped 
the wife “ with a cowhide without any provocation, only that 
she had invited several ladies to help her quilt the next day.”’ 

The evidence shows, that the husband confessed, that, 
eighteen or twenty years before the time of the taking of the 
evidence, “he kicked plaintiff on the jaw, and broke her 
jawbone.” 

A witness testified; that “ata church trial, sometime in 1851 
or 1852, when thedispute between plaintiff and defendant was 
investigated, defendant admitted before the church, that a short 
time before then, he had struck plaintiff, two or three licks 
with a negro whip, but he did not hurther. He might have 
hurt her, if he had not been prevented. He complained of 
plaintiff’s tongue, and said, she had told false things on him, 
but did not specify what. He said, he could not forgive her, 
or could not love her. From what witness understood, he 
wanted plaintiff to give a libel,” [lie-bill ?] “ and refused to live 
with her unless she did. Plaintiff asked the church to for- 
give her, and begged defendant to forgive her, and let her 
live with him. The church expelled defendant.” “ Plaintiff 
afterwards lived with defendant for some time.” 

A winess says that he “heard plaintiff talking to his, wit- 
ness’s wife, after the church trial, and about a year before 
the separation. She was asked in relation to a rumor, that 
defendant had beaten her cruelly. She said it was not true: 
that he had hit her two or three licks with a whip, but had 
not hurt her. She said, the reports in circulation in regard to 
defendant’s cruel treatment, were false. She, plaintiff, has 
been to the house of defendant, and staid all night there, 
since the suit was commenced.” 

The evidence shows, at the instance of mutual friends of 
the parties, overtures of reconciliation and re-cohabitation, 
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were made by him to her, and that she, though seemingly in- 
clined to accept them, had finally rejected them, being per- 
suaded to do so, by one of the children, Wm. Buckholts, who, 
in his unfilial selfishness, “ insisted, that the property should 
be settled on the children then, before he would agree for 
his mother to return.” 

The evidence shows, that there was a contract of separa- 
tion, ‘between the parties. 

This is about the substance, of what the evidence shows. 
And is there in this any cruel treatment shown ? 

The acts shown in this, which are susceptible of being de- 
nominated acts ofcruel treatment, are three—the whipping 
with the cowhide, the kick on the jaw, the licks with the ne- 
gro whip. 

The first of these acts, happened in 1828, twenty-seven years 
before:the commencement of the suit, and twenty-two years 
before the existence of the law making cruel treatment, a con- 
tingent ground of total divorce. Cobb Dig. 226. 

[1.] This law isnot retroactive. Therefore, it could im- 
part no divorce-supporting qualities to the cowhiding act, 
which that act did not possess before ; and before, it posses- 
sed none, so faras a total divorce is concerned. 

She continued to live with him after this act until 1852, 
and, while so living with him, she had by him anumber of chil- 
dren. In 1852, (the time of the “church trial,”) she wished 
still to live with him; she “ begged” him, “to let her live with 
him.” She even now, perhaps, would live with him, but 
for her son’s objection. 

[2.] This was condonation of the cowhiding. “ When one 
of the married parties, knows the other to have committed a 
breach of matrimonial duty, yet continues or renews the co- 
habitation, the law presumes the offence is condoned.” 
Bish. Mar. and Div. sec’s. 357, 369. 

This act of cowhiding could avail nothing, then, in making 
out the charge of cruel treatment. 
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[3.] The same things may besaid of the second act of cru- 
elty—the kick on the jaw; and also, this in addition, that the 
evidence in support of that act consists, exclusively, in the 
confessions of the defendant. And the law is, that when the 
evidence consists exc7usively in such confessions, a total di- 
vorce will net be granted. Bish. Mar. and Div. sec’s 501, 305. 

There remains but the act of striking the licks with the 


. 


negro whip, ii 1852. \ 
1. This act depends for its proof, exclusively, on the con- 


Tessions of the parties. 

2, It may be doubted, whether it was an act of cruelty; 
she said, the licks did not“ hurt her;” she said,“ the reports 
in circulation, in regard to defendant’s cruel treatment, were 
false.’ She lived with him for a year after the act, and 
continue to “live with him ;” 


“hegged” him “to let her’ 
which shows she had no fear of him. And may we not lay 
itdown for law, that to make out a case of cruelty, “there 
must be either actual violence committed, attended with dan- 
ver to life, limb or health, or there must be a reasonable ap- 
prehension ofsuch violence. Bish. Mar. and Div. sec. 454, 
note 1, 

3. There is enough in the evidence, to raise a suspicion, 
that she was not blameless. He complained of her “ tongue,” 
* said, she had told false things on him, but did not specify 
what.” In her libel she charged him with zncest ; she offer- 
ed no proof in support of the charge. 

At the “church trial,” she “asked the church to forgive 
her, and begged defendant to forgive her and let her live 
with him” Bish. Mar. and Div. sec. 491. . 

4. She condoned the act. She lived with him a year af- 
terwards, She “ begged” him to let her live with him long- 
er. Itis probable, she would live with him now, if her son 
would consent to it. She has slept at his house, even since 
the separation. And the condonation of this, the last act, 
prevented the revival of thetwo former acts, supposing that 
they were acts susceptible of revival. 
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Upon the whole, we think, that this third act was not sui- 
ficient to entitle the plaintiff to a total divorce. 

The result must therefore, be, that, in our opinion, the ver- 
dict was contrary to the evidence; and consequently, that 
the two first grounds of the motion, were good. This makes 
it necessary, to aflirm the judgment. 

A word only, on some of the other grounds, 

We cannot say, the we think the fourth ground good; or 
the ninth. It is needless to express an opinion on the rest. 
Indeed, they, for the most part, are involved in the first two 
grounds, which have already been considered. 


Judgment affirmed. 


Joun Dor, ex dem., Joun Busu and Exiza Boss, plaintifis in 
error, vs. Ricuarp Rog, casual ejector, Saerwoop C. Linp- 
sEY, tenant in possession, defendants in error, 


[2.) An exempliiication of the proceedings of a Court of Ordinary, in appointing 
a guardian and ordering the sale of the ward’s land, did not show upon its face 
any thing to give the Court jurisdiction, yet, ZZeld that as the Court of Ordina- 
ry is a Court ofgeneral jurisdiction, it was to be presumed, that something 
existed by which the Court got jurisdiction, and, therefore, that the exem- 
plification was admissible as evidence of such appointment and order. 

{2.} A court house, with most ofthe records, was consumed by fire. ‘The re- 
cords left showed, among other things, an order authorizing §., as administra- 
tor of B., to sell a lotof land ; the returns of S., as administrator of B.; and 
an order dismissing 5S. from the administration of the estate of L. 

Hold, ‘That these things were sutflicicnt to prove 8. to have been appointed the 
administrator of the estate of 1. 


Ejectment, from Muscogee county. Tried before Judge 
Worritt, June Term, 1857. 


This was an action of ejectment brought by the plaintiffs 





246 SUPREME COURT OF GEORGIA. 


Bush vs. Lindsey. 





in error, for the recovery ofa lot of land No. 48, in the 8th 
district of Muscogee county. 

On the trial, the plaintiffs introduced in evidence, a grant 
ofthe lot of land in question to Eliza Ann Hays, illegitimate, 
of Spink’s district, Jones county, dated April 30th, 1834. 

Plaintiffs also read in evidence the answers of Nancy Pate, 
to interrogatories, to the following effect: That she was the 
mother of Eliza Ann Bush, (the wife of William J. Bush,) 
who, at the time she gave in for the draw, was 3 weeks old, 
and that was the year before the land was drawn; that she 
lived in Jones county at the time the draw was given in for. 

Plaintiffs then proved by the defendant, S. C. Lindsey, 
that he was in possession of the lot of land in question in 
1847, and had continued so ever since; and introduced Wi- 
ley Williams, who proved that the drawing of the land took 
place in 1826 or 1827, and closed. 


Defendant then offered to read in evidence the transcript 
of the record, certified by Marion Bethune, Clerk of the 
Court of Ordinary of Talbot county, in order to prove the ap- 
pointment of Benjamin Pate as guardian of Eliza Ann Hays, 
illegitimate of Nancy Pate, as also an order of the Court of 
Ordinary, granting Benjamin Pate leave to sell the said lot 
land. 

To the reception of this exemplification plaintiff’s counsel 
objected, on the ground that it did not appear that the Court 
of Ordinary of Talbot county had any jurisdiction to appoint 
the guardian; that it did notappearthat the ward lived in 
that county, or that she had any property there; that it did 
not appear that it was the action of the Inferior Court of said 
county, sitting for ordinary purposes; that the transcript was - 
not properly certified, there being noseal of the Court. And 
further, because it did affirmatively appear from the evidence 
of Nancy Pate, that she and child did live in Jones county 
at the time she gave in for the draw, and the law presumed 
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» she still resided there. These objections were overruled by 
the Court and the transcript admitted as evidence. 


Defendant then read in evidence a deed from Benjamin 
Pate to David J. Britt, to the lot of land in question, dated 
May 3lst, 1834. 

Defendant then offered in evidence a deed made by Charles 
D. Stewart, administrator of David J. Britt, to himsef, for the 
said lot of land, dated April 2d, 1839, and for the purpose of pro- 
ving that Stewart was such administrator, introduced as evi- 
dence John Johnson, who testified that he was Judge of Or- 
dinary for the said County ; thatthe court house with all the 
records was burnt down about 1838; that he had found no 
order appointing the said Stewart such administrator, but 
had found an order granting Stewart, as such administrator, 
leave to sell the lot in dispute, the returns of Stewart as such 
administrator, and an order dismissing Stewart from such 
administration, and these orders were read to the Court. 
Defendant then offered to read the deed in evidence, but 
plaintiffs objected,on the ground that it did not appear that 
Stewart had ever been appointed such administrator. This 
objection was overruled and the deed received in evidence, 
and to this plaintiffs excepted. 


Plaintiffs, by his counsel, filed his bill of exceptions, al- 
leging that the Court erred, 

Ist. In admitting in evidence the transcript ofthe record 
from Talbot Court. 

2d. In admitting in evidence the deed from Stewart, as ad- 
iinistrator to Lindsey. 


Incram; and Jounson, for plaintiffs in error. 
Coorer; and Dovenerry, contra. 


By the Court——Bennine, J. delivering the opinion. 


Was the Court right in receiving asevidence the exempli- 
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fication from the Court of ordinary of Talbot county, showing 
the appointment of Pate as guardian of Hays, and an order 
authorizing him to sell the land? 

The objection to the exemplification was, that it did not 
show upon its face, that the ward lived in Talbot County, 
or had property therein, at the time of the appointment or of 
the order, and, consequently, that it did not show upon its 
face, any thing to give jurisdiction to that Court, to make the 
appointment and pass the order. 

It is sufficient if the Court had jurisdiction; it is not ne- 
cessary that what gave it jurisdiction should appear on the 
face of its proceedings. ‘The Court of Ordinary is, and has 
always been, a Court of general jurisdiction. 

Mrs. Pate says, that she “lived in Jones county when the 
draw was given in for, the;ward, her child, then being only 
three month old. In this, it is implied, that she had since 
ceased to live there, and had come to live elsewhere. ‘There 
is nothing to show, that thisother place was not Talbot coun- 
ty. It does not appear, that Pate, her husband, the person 
appointed the guardian, ever lived in Jones; it does not ap- 
pear where he, at any time, lived. It may well be, there- 
fore, that he and Mrs. Pate, and the child, were all living in 
Talbot county, at the time when his appointment of guardi- 
an was made, and at the time when the order of sale was 
passed, 

[1.] But the Court being a Court of general jurisdiction, 
it is necessary to presume, in the absence of proof to the 
contrary, that, at these times, the ward did reside in Talbot 
county, or did have property in that county; in short, to pre- 
sume, that something existed which gave the Court juris- 
diction. 

The Court, then, was right in receiving the exemplification. 

{2.] We think, that the evidence was quite sufficient, to 
show that Stewart had been appointed the administrator of 
Britt’s estate, and therefore, thatthe Court was right in allow- 
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ing the deed made by Stewart, as such administrator, to go 
tothe jury. The court-house having been burnt, it was for- 


tunate, that the evidence left, was so muchas it was. 


Judgment affirmed. 


Epwin W. Morse, receiver, plaintiff in error, vs. Braprorp 
T. Cuarman, defendant in error. 


{1.] The appointment of 3 receiver “does not at all affect the right.” 
f2.] By the fifteenth scction of the Act of 1832, “to sccure the solvency of ail 
the banking institutions in this State,” the paper discounted and held by a 
bank, is payable in the bills ofthe bank. 
Complaint, from Muscogee. Tried before Judge Worritt, 


November Term, 1857. 


The Manufacturers and Mechanics Bank of Columbus 
having failed, Edwin W. Moise was appointed receiver, and 
among the papers and assets of the bank, found the follow- 
ing draft: 


“ $1,000. CoLumnvs, April Ist, 1856. 
Forty-five days after date pay to my own order, one 
thousand dollars, at the office of Messrs. Lockett & Snelling, 
in Savannah, for value received. 
[Signed ] A. W, CHAPMAN, 
To Mr. B. T. Chapman, Sav., Ga.” 
[ Written across the face,] “ Accepted, B. T. Cuarman.” 


Moise sued Chapman on his acceptance ; Chapman plead- 
ed as a set-off the bills of the bank, which he had: some 
when the bank broke, some before suit, and some after suit 


brought. 








250 SUPREME COURT OF GEORGIA. 





Moise vs. Chapman. 











of facts: 

That plaintiff is the receiver of the Manufacturers and Me- 
chanics Bank, appointed by the Chancellor, under a creditor 
bill; that said bank, at the time it stopped payment, was the 
owner of and held the paper sued on; and that the same wasat ~ 
that time over due, and came into plaintiff’s possession as 
receiver; that defendant, at and before trial, had the bills of 
the bank of which he is owner to an amount equal to the 
amount due on the draft sued on; two hundred dollars of 
the bills he had when the bank stopped payment, another 
hundred he got before suit, and the balance were obtained af- 
ter suit, and all of which were pleaded as a tender and set- 
off, and were actually tendered in Court on the trial, but no 
tender was made before suit brought. That the bills 
bought since the commencement of the suit cost the defend- 
ant ten cents on the dollar. 

Itis further admitted, that of the bills last purchased, de- 
fendant had one hundred dollars, for which he agreed to give 
fifty cents in the dollar, if he could use them in payment in 
this case, otherwise he was to pay nothing for them. The 
draft was discounted at the Manufacturers and Mechanics 
Bank. The bank stopped payment Saturday, Nov. 2, 1856, 
and plaintiff was appointed receiver on the Monday following. 

The Judge charged the jury, that upon the facts agreed 
upon, the plaintiff could only recover cost, defendant being 
entitled by the Act of 1832, to pay his draft in the bills of the 
bank; the jury found accordingly, and plaintiff excepted. 


Moszs & Morse; and Doveuerty, for plaintiff in error. 


B. Hiti; and TuornTon, contra. 


By the Court.—Bennine, J. delivering the opinion. 


The Court below told the jury, that the defendant was 
“entitled, by the Act of 1832, to pay his draft in the bills of 
the bank.” Was the Court right in telling them this ? 
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Counsel for the plaintiff in error, say no. 

They say, first, that even if the defendant would be enti- 
tled to pay the draft, in the bills of the bank, to the bank it- 
self, he is not entitled to do this, to the receiver. 

[1.] But Lord Hardwick, in Skip vs. Howard, says, that 
the appointment of a receiver, “does not all affect the right.” 
Stor. Eq. Jur., § 831. 

And so great an authority as Lord Hardwick, may be safe- 
ly followed in a statement so reasonable. 

It follows then that any defence which might have been 
made by the defendant, against the bank, may be made by 
him, against the receiver. 

They say, secondly, that the defendant would not have the 
right to pay this draft, in the bills of the bank, even to the 
bank itself. 

[2.] The fifteenth section of the Act of 1832 “ to secure the 
solvency of all the banking institutions in this State,’ is in 
the following words: “ The notes and bonds hereafter made 
payable at and discounted by any bank, shall, when trans- 
ferred to any other bank, continue payable in the bills of the 
bank at which they were so made payable and discounted, 
in the same maner and on the same principles as if they 
were still holden by the bank, at which they were made pay- 
able and by which they were discounted. Provided, That 
nothing herein contained shall be construed to take away 
from any bank, any rights which are secured to it by the 
provisions of its charter. Codd, 101. 

If what is implied in all these words, except the proviso, 
were expressed, the words would be as follows: Whereas, 
by the law as it stands at present, all of the paper discount- 
ed by abank, is, whilst held by the bank itself, payable in 
its own bills, and none of such paper, is, when transferred 
to others, payable in those bills; therefore, by the law, as it 
shall hereafter be, some of such paper, shall, when transferred, 
if transferred to a bank, still be, (“continue,”) payable in 
those bills; viz: the part of such paper which consists of 
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“notes and bonds made payable al” such bank. The aim 
was, to alter the old law, to some extent, so far only as banks 
were concerned, and to put them, when transferrees of cer- 
tain kinds of paper from one of themselves, on a footing 
worse than that of other transferees; viz: on a footing Bo 
better than that of the transferring bank itself, which woutd 
have to receive its own bills, in payment of such paper. 

The section, then, contains a legislative declaration, that 
allthe paper of a bank, whilst held by the bank itself, is sub- 
ject to be paid in the bills of the bank. Such a declaration 
is itself, a jaw. 

And what objection can there be, to the law? When a 
bank solicits and obtains the privilege of passing to others, 
its bills as money, it, by the strongest implication, undertakes, 
that it will receive from others, its bills as money. 

We think, that the charge was right. 


Judgment affirmed. 


Jeren & Fornes, plaintifis in error, vs. Havinanp, Keesze & 
Co., defendants in error. 


{1.] An attorney at law has no authority as such to receive in payment of, er 
as collateral security for a debt placedin his hands for collection, notes om 
third persons. The client may ratify the act, or the authority may be proven 
by the usual course of dealings between the attorney and client. 

}2.] When there is an irreconcilable conflict inthe testimony of witnesses 0: 
equal character and respectability, superior creditis tobe given to those wo 
have the best opportunity of knowing the facts. 

}3.] In such cases, if one of two witnesses had an interest in noting and re- 
membering the facts, and the other had no such interest, the witness is most 
likely to remember whose interest it is to remember. 


Assumpsit, from Marion county. ‘Tried before Judge 
Wornitz, September Term, 1857. 
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An action was brought by James C. Haviland and others, 
carrying on business under the style of Haviland, Keese & 
Co., against Henry M. Jeter and William H. Forbes, upon a 
promissory note for $1,260 20 and interest. To this action 
the defendant Jeter pleaded payment; that by way of pay- 
ment he had turned over and delivered to Messrs. Williams 
& Oliver, the attorneys of the plaintiffs, notes on third per- 
sons tothe amount of $1,200, which the plaintifts, by their 
attorneys, received aid accepted as a payment on the note, 
and that Williams & Oliver had collected on said notes 
#1,200. 


Defendants’ counsel proposed to read in evidence a receipt 
made by Williams & Oliver, containing a list of the notes 
which had been handed to them, and signed 

“Receive of H. M. Jeter, the above described notes for 
collection, 


WILLIAMS & OLIVER.” 


Plaintifls’ counsel objected to the reading of this receipt in 
evidence, unless the defendants first proved that the plaintiffs 
themselves had agreed to have the amount of the notes which 
had been turned over to Williams & Oliver when collected, 
applied in payment of the note suedon; and the Court re- 
fused to allow the receipt to be given in evidence to the ju- 
ry, and to this refusal the defendant excepted. 


Defendant then introduced the testimony of Jack Brown, 
taken by interrogatories, which was to the following purport: 
Thatin January, 1853, Jeter turned over notes to the amount 
of several thousand dollars to Williams & Oliver, for the pur- 
pose of liquidating claims of about the same amount against 
the firm of Jeter & Forbes; witness thought the note held 
vy Williams & Oliver against Jeter & Forbes belonged te 
Haviland, Keese & Co., the plaintiffs in the action; witness 
does not know at whose instance the notes were turned over, 
and does not know whether the plaintiffs agreed to take them 
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in part payment of the note sued on; witness only knows 
what occurred between Williams & Oliver, (the attorneys of 
the plaintiffs,) and one of the defendants, Dr. Jeter, which 
was, that when the collaterals were collected, the money was 
to goin part payment of the notes against Dr. Jeter and Jeter 
& Forbes belonging to Haviland, Keese & Co. The notes 
turned over by Jeter lacked two or three hundred dollars of 
being equal to the amount of the notes held by Williams & 
Oliver against Dr. Jeter and Jeter & Forbes, 

In answer to cross interrogatories, the witness stated that 
Dr. Jeter turned over the notes as collaterals, to be applied to 
the payment of notes belonging to the plaintiffs, against the 
defendants. 

Defendants’ counsel also proposed to prove by the evi- 
dence of H. K. Lamb. that he had heard a conversation be- 
tween Dr. Jeter and Oliver, in which the receipt and list of 
notes were exhibited, and that Oliver admitted that all the 
notes contained in that list, except notes to the amount of 
$394 13, had been collected, and that some of these latter 
could have been collected by proper diligence. 

Defendants then introduced as a witness, Thadeus Oliver, 
one of the plaintiffs’ attorneys, who proved that Mr. Stephen- 
son, the clerk or agent of the plaintiffs, with whom witness 
had frequently had business, agreed and consented that these 
notes should be received, and when collected, applied to the 
payment of notes against Dr. Jeter and Jeter & Forbes. Wit- 
ness (on cross examination) also stated that the firm of Wil- 
liams & Oliver had in their hand several thousand dollars in 
notes of plaintiffs on Jeter and Jeter & Forbes, and that Je- 
ter turned over to Williams & Oliver a considerable amount 
in notes as collaterals, and that at the time the receipt was 
given, the notes were turned over, not for the purpose when 
collected, of paying the note sued on, but to go in payment 
of the notes against Dr. Jeter individually,and if any thing 
was left it would go in part liquidation of the note sued on, 
That several of the notes turned out to be insolvent and 
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could not be collected, and that the amount collected was 
not more than sufficient to take up the individual notes of 
Dr. Jeter, and nothing was left to go in payment of the note 
sued on. That when the notes were turned over Jeter begged 
for time, and did not want to be sued; and on Jeter’s prom- 
ise to pay it before long, he (witness) let a Court pass, and 
that the note was sued on before he would have had time to 
collect the collaterals. 

The Court, upon this testimony, allowed the defendants to 
read the receipt in evidence. 

The Court charged the jury, among other things, that the 
counsel on both sides had agreed that there was a conflict in 
the testimony of the witnesses, and he left it to the jury to 
determine whether there was a conflict in the testimony; and 
if there was an apparent conflict, it was the duty of the jury, 
if they could, to reconcile it so that all the testimony could 
stand. Butifthey found that there was an irreconcilable 
conflict, then there were certain rules of law to guide them in 
determining to which witness they should give the most 
credit. One rule was, that the witness who had the best op- 
portunity of knowing the facts was to be believed in prefer- 
ence to one whose opportunities were not so good. Another 
rule was, that the witness who had the most interest in noti- 
cing and remembering the facts, was to be believed in pref- 
erence to the onethat had no interest in taking notice of the 
facts. When the witnesses were of equal intelligence and 
veracity, these rules would be observed in determining which 
was entitled to the most credit. Another rule was, that when 
one witness spoke positively to the facts, and the other not 
positively, but from belief, the one who testified positively 
was to have the preference over him who spoke not positive- 
ly but from belief. Another rule was, that the witness who 
was corroborated by other circumstances was to be believed 
in preference to one who was not corroborated. 

The last two charges were given at the request of defendants. 
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The jury found for the plaintifis. 


The defendants excepted, alleging error in the several ru- 
lings, decisions, and charges aforesaid. 


-Incram, for plaintiff in error. 
Bianprorp & Crawrorp, conira. 
By the Court.—MecDonarn, J. delivering the opinion 


All the testimony which the defendants offered was read 
to the jury, and the error assigned is, that a part of it was re- 
jected when first offered. 

f1.] The receipt of Williams & Oliver was given to H. M. 
Jeter, for notes for collection. They were Jeter’s attorneys as 
to the notes received, When they should collect the money 
they were, from the face of the receipt, responsible to Jeter 
for it, and had no right to appropriate it to the payment of his 
or any other person’s debts, without his authority. They 
were, at the same time, attorneys for Haviland, Keese & Co., 
and, as their attorneys, held the note sued on, against Jeter 
& Forbes, and others against Jeter and Jeter & Forbes, for 
collection. One of the plaintiffs in error pleaded that he had 
turned over to attorneys for defendants in error, notes on 
third persons, to the amount of twelve hundred dollars, as a 
payment on the note sued on, to be applied as a payment 
when collected, and it is averred that the notes were colleet- 
ed. Areccipt given to H. M. Jeter by Williams & Oliver, for 
certain notes for collection, was tendered in evidence, without 
proof of authority from the defendants in error to their attor- 
neys, to receive them in payment or as collateral security. 
The Court rejected the receipt, and his decision is excepted to. 

An attorney at law has no authority,as such, to take prom- 
issory notes in payment of a debt in his hands for collection, 
or even receive them as collateral security. Like any other 
agent, he takes them on his own responsibility, and, unless 
his elient ratifies the act, he is not bound. The course ef 
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dealing between the attorney and client, in which such things 
have been allowed, may be evidence of authority. In the 
absence of proof of authority of any sort, the Court properly 
rejected the receipt when first offered. Afterwards, when 
proof was offered which the presiding Judge considered suf- 
ficient, the receipt was read in evidence to the jury. 

[2-3.] The charge given to the jury at the request of the 
defendant in the Court below, cannot be excepted to by him, 
and the rules laid down by the presiding Judge, as to the 
comparative credit due to witnesses when there is an irre- 
concilable conflict in their testimony, is supported by law 
and common sense. 

There are other circumstances that might have been added 
by the Court, as to the strength of the memory of the wit- 
nesses, and the absence of interest in the result of the cause 
on the trial of which the evidence is given. But as it does 
not appear that those rules applied in this case, it was per- 
- haps best not to advert to them. 





Judgment affirmed. 


James WILLIAMSON, et al., plaintiffs in error, vs. LAWRENCE 
WatkER, et al., ex’ors, defendants in error. 
A fraud practiced by an executor, in the sale of his testator’s effects, is a good 


defence to an action on a note given for the article on the sale of which the 
fraud was practiced. 


Certiorari, in Taylor Superior Court. Decision by Judge 
WoraiLt, at October Term, 1857. 


The facts of this case are as follows: 
Lawrence and Freeman Walker, executors of Persons 


17 VOL. XXIV. 
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Walker, deceased, brought suit in a Justice’s Court, against 
James Williamson and W. R. Miller, on seven promissory 
notes, each for thirty dollars. The notes were given for two 
mules, bought by Williamson at a public sale of the estate of 
testator, and Miller signed them as his security. 

Williamson appeared at the appearance Term of the Jus- 
tice Court, and pleaded, 

Ist. A breach of warranty. 

2d. Total failure of consideration as to so much of said 
notes as was given for one of said mules—the same being 
one hundred dollars. 

3d. Partial failure of consideration as to-the same. 

4th. Fraud and misrepresentation. 


Upon the trial, plaintiffs offered in evidence the notes. 


Defendants introduced Jesse Stallings, who testified, that 
he was the auctioneer at the sale of said property; that there 
was an apparent defect in the eyes of the mule, and that it 
was thought to be about blind, and was selling for twenty- 
five dollars when Freeman Walker came up, and being asked 
if the mule was not blind or nearly so, he replied, “that the 
injury to the eye was caused by the rubbing of the blind of 
the bridle, and that the mule’s eyes were good.” The bid 
was raised immediately from twenty-five to seventy-five dol- 
lars, and the mule was knocked down to Williamson at one 
hundred dollars. 

Mr. Martin testified, that he had known the mule ever 
since defendant purchased it; it was moon-eyed; blind at 
times, and could see a little at other times; was worth twen- 


five or thirty dollars. 


The jury found for the plaintiff twenty dollars in each case. 
Thereby allowing defendant the sum of seventy dollars on 
account of the unsoundness, there being seven cases, each on 


a thirty dollar note. 
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Plaintiffs excepted, and sued out certiorari to have said 
findings reversed. 


It was agreed that the decision in one case should gov- 
ern all, 


The presiding Judge of the Superior Court, upon hearing 
the case, ordered a new trial, upon the ground that the jury 
in the Justice’s Court found contrary to the evidence, it being 
his opinion that there was no evidence to authorize them to 
find that plaintiffs intended to bind themselves individually, 
upon the warranty of the mule; and holding, that although 
plaintiffs warranted the mule, yet they could not, under the 
Act of 1854, bind the estate of their testator. 

To which decision counsel for defendants excepted. 


Grice & Wattace, for plaintiffs in error. 


RegsE, for defendants in error. 


By the Court—McDonatp J., delivering the opinion. 


The presiding Judge in the Court below seems to have put 
his decision on the ground solely that the representation of 
the executor was a warranty and nothing more. 

A warranty may be made without fraud, and bind the par- 
ty for any defect in the article sold at the time of sale, 
whether the defect was known to him or not, and the 
Act of 1854 protects the executor from personal respon- 
sibility on such a warranty, made at the sale of the testa- 
tor’s effects. It would be monstrous to hold, that by reason 
of that statute, an executor, by a wilful misrepresentation of 
the soundness of property sold by him as exeeutor, which is 
known by him to be unsound, might impose on the commu- 
nity, and increase the assets of the estate. The law does not 
countenance this trickery and unfair dealing in the represen- 
tatives of estates, and the statute affords no protection in such 
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case, The jury which tried the cause, were warranted by the 
evidence to find that the executor had been guilty ofa fraud 
in making the representation in respect to the eyes of the 
mule, and to allow the defendants the excess for which the 
mule was sold to them over his actual value, by reason of 

the fraud, as a credit on the notes. The assets of the estate 
will not be injured by that; for, ifa mule of the value of 
thirty dollars only, came to the hands of the executor and by 
reason of his fraud, one hundred dollars instead of the thirty 
came to his hands,‘is it right that the estate should retain the 
difference? There is no reason why the assets of the estate 
should be increased by such fraud. It would be offering a 
premium for fraud and wrong to persons holding the office of 
executor. We do not say that the executor would not be li- 
able personally in an action against him for the fraud; but 
it is against conscience for the estate to retain money thus ob- 
tained. The estate cannot be injured by litigation occasioned 
by the fraud of the executor. Expenses incurred by his 
misconduct cannot be allowed him as a charge against the 
estate. Hence the estate, in such cases, cannot be the loser 
if those who have the supervision of the executor’s accounts 
do their duty. 

But it is said that if the purchaser has been injured by the 
fraud, his remedy is in a Court of Equity. Courts of Chan- 
cery will grant relief, no doubt. 1 Vernon, 227. Courts of 
Law have concurrent jurisdiction with Courts of Equity, in 
matters of fraud, and there can be no reason to send a de- 
fendant to a Court of Equity in such case. The remedy is 
more tedious, troublesome, and expensive to all parties. In 
that Court reparation would be made to the injured party, 
and the culpable executor would be decreed to pay expenses 
and costs, and the estate would be left in the condition it 
would have been, if there had been-no fraud. Such will be 
the precise effect at law, for the fraudulent executor’s account 
cannot be allowed by the Ordinary, ‘for his expenses, costs, 


and trouble. 
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We are not to be understooda as deciding that a person who 
purchases at an executor’s or administrator’s sale, and who 
has made a bad bargain, and there has been no fraud, has a 
remedy. Such sales stand in that respect on the footing of 
sales in market overt. 


Judgment reversed. 


Tue Stare or Georata, plaintiff in error, vs, Joseru Cars- 
WELL, claimant, defendant in error. 


A recognizance to appear to answer toa criminal charge, does not bind the 
lands, or other property, of the cognizor, until the recognizance has been 
forfeited and reduced to judgment. 


Claim, from Marion Superior Court. Tried before Judge 
Worritt, at September Term, 1857. 


A fieri facias issued upon a forfeited recognizance, at the 
suit of the State of Georgia against Jordan Davis and William 
Davis, was levied upon a lot of land as the property of said 
Jordan. Joseph Carswell interposed a claim to said land, 
which was returned by the Sheriff to be tried and determined 
as provided by statute. 

The parties submitted the case upon the ftlowi ing agreed 
statement of facts: 

That William Davis was charged with having committed 
an offence or misdemeanor in the county of Muscogee, and 
entered into recognizance before the Inferior Court of that 
county, upon the minutes of said Court, with Jordan Davis 
as his security, in the usual form, for his appearance, &c. At 
the time this recognizance was entered into, Jordan Davis 
was the legal owner and in possession of the lot of land lev- 
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ied upon, situated in Marion county. That afterwards, and 
before the forfeiture of the recognizance, said Jordan sold and 
conveyed said land to Joseph Carswell, the claimant, who 
was in possession at the time of the levy. Afterwards, said 
recognizance was forfeited agreeably to law, judgment duly 
signed, and a fi. fa. issued and levied upon said land, in the 
possession of claimant. 

Upon this statement of facts, Judge Wortill charged the 
jury, that the recognizance was not a lien on the land from 
its date, but only from the time of its forfeiture, and that they 
must find for claimant. 

The jury found accordingly, and plaintiff in fi. fa. except- 
ed to said charge, and assigns the same as error. 


Joun Peaxopy, for plaintiff in error. 


Bianprorp & CrawrorD, for defendant in error. 
By the Court.—Bennine, J. delivering the opinion. 


Does a recognizance to appear to answer a criminal accu- 
sation, bind the lands of the cognizor, from its date? The 
Court below held that it did not, but bound them only from 
its forfeiture. 

The eighteenth section of the statute of frauds, is not to be 
found in Schley’s digest, or in any work that is within my 
reach. In an abridgment of English statutes, “printed by 
his Majesty’s Printers and by the assigns of Edward Sayer, 
Esq.,” in London, 1720, the section is given in these words: 
“The day of the month and year of the enrolment of recog- 
nizances, shall be set down in the margin of the Roll; and 
‘no recognizances shall bind lands in the hands of Purcha- 
sers bona fide, and for valuable consideration, but from the 
time of such enrolment.” No recognizance, is a universal 
expression, and must therefore, include recognizances to the 
King, as well as, those to private persons, 

But it is said, for the plaintiff in error, that this section does 
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not extend to recognizances made to the King. We are not 
satisfied that this is so, and, therefore, are not satisfied, that 
even the English law at the time when it was adopted by 
Georgia, was such that it made a recognizance like the one 
in question, bind lands as against purchasers, unless it was 
enrolled. 

But, be that as it may, we think, that the law of Georgia, 
as that law stands at present, is not suchas to have this effect; 
at least in regard to recognizances of this kind. The Act of 
1810, “to point out” a “rule for the priority of judgments,” 
declares, “that all the property belonging to defendant or de- 
fendants, shall be bound and subject to the discharge of the 
first judgment or judgments.” Cobb Dig. 495. 

The Act of 1831, to make uniform the proceedings against 
bail in criminal cases, says, that, “if no sufficient cause 
shall be shown to the contrary,judgment shall be entered up 
by motion, against the principal and security.” 

This Act, then requires, that a judgment shall be entered 
up on the recognizance. Suppose that when this judgment 
is so entered up, there exists some older judgment against the 
cognizor, will not that judgment under the Act of 1810, have 
the precedence over the judgment on the recognizance? We 
think that it will. But if so, it must be, because the recog- 
nizance does not take lien from its date, but only from the 
date of the judgment on it. 

The twenty-sixth section of the judiciary Act of 1799, also, 
declares, that, “all the property” of the defendant, “ shall be 
bound from the signing of the first judgment.” Cobb’s Dig. 
1139. 

The twenty-fifth section had declared, that “all bonds and 
other specialties, and promissory notes, and other liquidated 
demands, bearing date,” &c., should “be of equal dignity, 
and be negotiable by endorsement,” &c. 

This makes a promissory note and a recognizance, of the 
same dignity. One of the chief elements of dignity, is pre- 
cedence—superior lien. Therefore, a recognizance cannot 
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have precedence—superior lien—over a promissory note. 
But a promissory note does not have any lien, until reduced 
io judgment. Must not the same be true, of a recognizance ? 

Again, the twenty-seventh section contains these words: 
“no confession of judgment shall hereafter be entered up, but 
inthe county where the defendant or defendants may reside, 
or unless the cause hath been regularly sued out, and dock- 
eted in the usual way, as in other cases, noruntil such cause 
be called in order by the Court for trial.””, This means, doubt- 
less, that no judgment shall be entered up, on a confession of 
the cause of action, but in the county, &c. Why, because 
the lien was to start with the judgment, not, with the confes- 
sion, 

Now a confession of the debt sued for, in open Court, is in 
reality nothing but a recognizance. It is an acknowledgment 
of the debt, and if it, by itself, before judgment entered on it, 
has no lien, why should any other recognizance fare better ? 

Taking all these acts together, we think, we may say, that 
it was the intention of the legislature, that recognizances, and 
other things of like character, were to stand on the footing of 
promissory notes, and other ordinary debts, in respect to lien, 
and therefore, that they were not to bind property of any sort 
until reduced to judgment. 

With this view other important acts harmonize; as the Act 
of 1792, prescribing the order of payment of the debts of an 
intestate. One class of debts made by that Act, is denomina- 
ted, “bonds or other obligations.”” The word, “ obligations,” 
must include equally, promissory notes and recognizances, 
for there is no other class mentioned that can so well include 
either. 

Upon the whole, we think,that recognizances of this sort, 
do not bind land or other property, until reduced to judgment, 
and therefore, we aflirm the decision of the Court below. 





Judgment affirmed. 
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Perer McLaren, plaintiff in error, vs. Birpsone & SLEDGE, 
defendants in error. 


{1.] A juror who states in Court to the presiding Judge. that he is afraid he 
cannot do one of the parties justice, and the party proposes to swear him, 
but the Court decides him to be competent without, is an incompetent juror. 


{2.] A cause may go to trial on the petition and answer. An issuable plea may 
go to the jury as answer to the plaintiff’s case in the petition—and the 
plaintiff need not join issue thereon. 


[3.] A proposition to settle a debt made by defendant in attachment for a debt 
not due, before the levy, in an action for maliciously suing out an attachment, 
may be received in evidence. 

|4.] Parol evidence of an order for sale of perishable goods attached admissible 
when the office of the Clerk of the Court to which the attachment was 
returnable is searched and it cannot be found on record or of file. 


[5.] Evidence of the value of a stock of goods in the fall before an attachment 
‘was levied—the levy being in May, is not receivable as evidence, or as a 
criterion of value at that time. 


[6.] In actions for a malicious suit, all evidence is admissible whieh tends on 
the one hand to prove the want of probable cause for the suit, and on the 
other to prove its existence. 


{7.] Proposition by one of the defendants who had actually left the State, made 
after the attachment had been levied, to secure the debt, is not admissible 
in such an action. 


Case, in Muscogee. Tried before Judge Worritt, May 
Term, 1857. 


This was an action on the case, by Birdsong & Sledge, 
late partners in a mercantile business in the City of Colum- 
bus, against Peter McLaren, for suing out an attachment 
maliciously and without probable cause against plaintiffs, 
whereby their goods and merchandise were levied on by 
the Sheriff and sold, at a great loss and sacrifice, and the 
business of plaintiffs broken up and destroyed :—damages 
laid at ten thousand dollars. 

The defendant pleaded—first, the general issue; second, 
a special plea, that Birdsong & Sledge were indebted to him 
$489,55, and that he was informed, and believed, that Sledge, 
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one of said firm, had secretely removed his property and 
part of the goods of Birdsong & Sledge to Alabama, and 
the residue of their goods was then being boxed up to be 
removed to Alabama, and that Sledge was then in Alabama 
for the purpose of receiving and disposing of the same, and 
so believing, defendant, under the advice of counsel, caused 
the attachment to be issued, and denies that the same was 
sued out by him maliciously, but that he had probable cause 
and that he is ready to verify, &c. 

The case came on to be tried on the appeal, and after the 
jury was stricken and while the plaintiff’s counsel was 
epening his case to the jury, prior to the introduction of 
any testimony, Mr. Pettitt, one of the jurors, left the jury 
box and went to the Judge on the bench, and stated to him 
that he had been in the employ of one of the parties, 
(McLaren,) and had prejudices which he feared would 
disable him from giving an impartial verdict. The Judge 
called up to him the counsel on both sides and informed 
them of the communication which the juror had made to 
him. The defendant’s counsel moved to examine the juror 
as to his competency, and while this motion was being 
discussed the juror rose in his seat and said “I have been 
in the employ of McLaren and am afraid 1 cannot do him 
justice.” Defendant’s counsel then moved that the juror be 
set aside. The Court held him to be a competent juror and 
ordered the trial to proceed, to which ruling defendant 
excepted. 

Defendant then moved that plaintiffs be compelled to 
demur or take issue on the pleas filed by him. The Court 
overruled the motion and defendant excepted. 


In the progress of the trial plaintiff proposed to prove by 
a witness, (A. S. Rutherford,) that prior to the levy of the 
attachment, Birdsong offered to secure McLaren by deliver- 
ing to him goods—defendant objected to this testimony- 
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The Court overruled the objection, allowed the witness to 
answer, and defendant excepted. 

Plaintiffs then proposed to prove by the same witness, 
(Rutherford,) who was the Sheriff at the time, that the goods 
attached were sold by order of Court. Defendant objected 
to the witness proving the contents of an order of the Court, 
The Court overruled the objection, and the witness testified _ 
that the goods were sold by an order of Court, obtained at 
his instance, and defendant excepted. 

Plaintiffs then proved by a witness, (Cowdrey,) the value 
of their stock of goods the fall previous to the levy under 
the attachment. The defendant objected to this evidence 
and moved to exclude it. The objection was overruled, and 


defendant excepted. 


Defendant objected to so much of the testimony of John 
R. Hull, (introduced by plaintiffs,) as related to propositions 


to settle, made by Birdsong to McLaren or by McLaren to 
Birdsong, before or after the issuing of the attachment. The 
Courrt overruled the objection, and defendant excepted. 

Upon cross-examination, defendant proposed to prove by 
Hull, that the whiskey for which plaintiffs owed defendant, 
had been sold at a very low rate, and that shortly before 
the attachment was taken out, defendant was so friendly 
with Birdsong & Sledge, that he offered, when he went to 
New Orleans, to buy Western produce for them at a low 
commission. Plaintiffs objected to this proof—the Court 
sustained the objection and excluded the testimony, and 
defendant excepted. 


Plaintiffs then read the depositions of Baker and Lewis, 
and to so much of their answers as prove or go to show 
propositions made by Sledge to McLaren after the attach- 
ment was levied, defendant objected. The Court overruled 
the objection, and defendant excepted. 

Plaintiffs then read the depositions of B. F. Reid. To 
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the latter part of the answer to third interrogatory, defend- 
ant objected. The Court overruled the objection, and de- 
fendant excepted. 

The answer of Reid to third interrogatory, was, that he 
was acquainted with the stock of goods of plaintiffs, on the 
5th of May, 1848, and supposed the whole stock to have 
been worth six thousand dollars. (The attachment was 
sued out and levied 5th May, 1848.) 


Defendant also objected to so much of Reid’s depositions 
as showed propositions of Birdsong to McLaren to turn over 
goods to secure his debt. The Court overruled the objection, 
and defendant excepted. 


The plaintiffs having closed and defendant introducing 
no testimony, the Court, after argument, amongst other 
things, charged the jury, that unless, from the evidence, they 
believed that the attachment was maliciously sued out to 
vex and harrass the plaintiffs, they could not recover. 

The jury found for the plaintifis three thousand two 
hundred and fifty dollars. Whereupon, the defendant 
moved for a new trial, setting out as grounds therefor, al! 
the rulings and decisions above excepted to, and also because 
the verdict was contrary to, and against the weight of 
evidence, and contrary to law and the charge of the Court. 
The Court refused the motion for a new trial, and defendant 
excepted. 


Hott; Moses; and Wetizorn, Jouxson & Stoan, for 
plaintiffs in error. 


DovGuerty, contra. 


By the Court.—McDona np J. delivering the opinion. 


The counsel for plaintiff in error moved in the Court 
below, for a new trial on the several grounds of exception 
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made by him to the rulings and decisions of the presiding 
Judge during the progress of the trial, and because the 
verdict of the jury was contrary to and against the weight of 
evidence, and because it was contrary to law and the charge 
of the Court. 

[1.] We think the Court below erred in deciding, that M. 
M. Pettitt was a competent juror. The counsel for defend- 
ant below, proposed to swear him as to his competence, when 
the juror rose from his seat and said that he “had been 
employed by McLaren and was afraid he could not do him 
justice.’ The Court without further examination pro- 
nounced him a competent juror. He certainly had a prej- 
udice or bias resting on his mind against the defendant, and 
it is as important in civil as in criminal cases that the rights 
of the parties should be determined by impartial jurors, 

Jurors on both the civil and criminal side of the Court, 
must be “omni exceplione majores.” It is not just thata 
suitor’s cause should be submitted for trial to his personal 
enemy, or one who will allow his prejudices to control him, 

2,] Special pleadings are prohibited by the laws of this 
State. The defendant must make his answer, which may 
contain as many several matters as the defendant may think 
necessary for his defence. They may be inconsistent or 
contradictory, and the defendant’s answer to the plaintiff’s 
petition shall be sufficient to carry the cause to the jury 
without a replication or other proceeding. (obd, 486, 488. 
if a plea in abatement be filed, it may be replied to, and 
the usual course under the English practice pursued in 
relation thereto; but what are termed issuable pleas, go to 
the jury as defences to the action, and make the issue on the 
petition, and are to be tried in that way, without a distinct 
issue thereon. 

[3.] The testimony of the witness, Rutherford, as to the 
proposition made by plaintiff to settle by delivering goods 
to the defendant, was admissible evidence to the jury. The 
question is as to its admissibility, and not as to its effect. It 
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is certainly admissible, and when in connection with other 
circumstances in proof, as having some influence in estab- 
lishing the guo animo, with which the attachment was 
issued, although, the proposition was not made until after 
the attachment had been issued but before the levy. 

[4.] By the same witness the plaintiff proved that there 
was an order passed by the proper Court to sell the attached 
goods. The testimony was properly received. The attach- 
ment was returnable to the Inferior Court, and the presump- 
tion is that the order to sell was passed by that Court, and if 
returned, that it was returned to the office of the Clerk of 
that Court. The records and files of the Inferior Court 
were searched for the order and it could not be found. 
There was an appeal to the Superior Court and a partial 
search was made for it, in the Clerk’s office of that Court 
and it was not found there. It was not a paper, or file, 
however, which the Clerk of the Inferior Court should have 
transmitted with the appeal. 

[5.] The testimony of Cowdrey as to the value of the 
stock of goods in the fall previous to the levy of the attach- 
ment, ought not to have been admitted by the Court. It 
could not elucidate the issue, and could form no criterion, 
from which a judgment of the value of the same stock in 
the May afterwards could be formed. 

[6.] The evidence given by Hull, in regard to the prop- 
ositions made by Birdsong, to settle the debt prior to and 
after the issuing of the attachment, were admissible in 
evidence. The parts of the evidence must be considered as 
making a whole, and the entire evidence of the plaintiff, 
after proof of the issuing of the attachment, must be con- 
sidered as directed to the establishment of the want of 
probable cause for the issuing of it. Every fact or cireum- 
stance tending to prove, on the one hand, that there was no 
necessity for the issuing of the attachment, and a motive 
operating upon the plaintiff in attachment, other than a 
purpose to secure or collect his debt, may be given in 
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evidence to establish the want of probable cause for issuing 
the attachment; as that the stock of goods had not been 
removed; that no attempt had been made to remove them; 
that one of the defendants was there, openly and in a 
condition that the ordinary process of law might have been 
served upon him and that bail might have been required of 
him. Cobb, 483. That before the attachment was issued, 
before the debt became due, a proposition was made to 
deliver goods to the plaintiff in payment, or to be sold at 
auction until paid, and the rejection by the plaintiff of the 
proposition, and similar offers and rejections after the issuing 
of the attachment. On the other hand, the plaintiff in 
attachment may offer in rebuttal, facts and circumstances to 
counteract the force and effect of the proof against him; as 
that one of the defendants had actually removed from the 
State and carried his individual moveable property; that, 
before he issued the attachment, he sought the best profes- 
sional advice, stating fully all the facts of his case, and that 
he pursued the advice when it was obtained, &c. We must 
not be understood as holding that a creditor is to be con- 
demned for rejecting any proposition made by his debtor, 
which others might deem reasonable and just, and which 
they, if in his place, would probably have accepted. He 
has a right in ordinary cases to refuse absolutely, without 
assigning a reason. But a legal contract between debtor 
and creditor, is the law of both. The creditor has no right 
to demand his debt until it becomes due. That is his 
bargain. The debtor has no right to remove his property 
and himself beyond the jurisdiction of the State, before the 
debt is due, to imperil its collection. That is his bargain. 
If he do, or he be in the act of doing it, so that his person 
cannot be arrested, to be amenable to the ordinary process 
of law, then his property may be attached; but if he be in 
the act of removing with his property, but the ordinary 
process of law may be served upon him, the debt not being 
due, the creditor may require bail of him. The right and 
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obligation are mutual and the law affords stringent remedies 
to secure the right and enforce the obligation. If the 
debtor subjects himself to the operation of the remedy, it 
is his voluntary act and he ought not to complain, if it be 
pursued in the terms of the law. The creditor must be 
assured that his debtor has subjected himself to this rigor- 
ous process, before he resorts to it—for if he uses it without 
the existence of probable cause for doing so, the law imputes 
to him a motive of oppression and wrong, for which his 
debtor has a remedy. If he uses a more stringent remedy, 
which tends to the great damage of the debtor, ‘when he is 
only entitled to a less injurious remedy, and he adopts it 
intentionally and for the purpose of wrong, it is a matter to 
be weighed and considered in the case. Hence, the testi- 
mony must be regarded by the Court as tending to establish, 
on the one hand, the absence of probable cause, and, on the 
other, its existence, and it is admissible or inadmissible as 
it tends to prove the issue. 

If the proposition of McLaren to purchase produce at dow 
commissions, Was, as we interpret in this relation, to pur- 
chase at lower commissions than others, so as to show that 
it could proceed from motives of personal kindness to the 
plaintiffs, it ought to have been admitted as tending to repel 
the inference of malice in suing out the attachment. 

[7.] The proposition made by Sledge, who had removed 
from the State and was residing in Alabama, to secure the 
debt, and made after the attachment had been levied, ought 

‘not to have been received. 

We think the testimony of Reid as to the value of the 
goods, he having been clerk and conversant with the bu- 
siness, was admissible; and also his evidence as to the 
proposition of Birdsong, made to McLaren, to turn over 
goods to settle his debt. 

As the case goes back for trial, we pass no judgment 
upon the verdict rendered in the cause, whether it be against 
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the weight of evidence or contrary to the charge of the 
Court. 


Judgment reversed. 


» 





Witi1amM Scuiey and others, plaintiffs in error, vs. Roperr 
E. Dixon and others, defendants in error. 


{1.] When the capital stock of an incorporated bank is subscribed and paid 
in, it constitutes a trust fund for the benefit of the stockholders, but when 
notes are issued and circulated thereon, another and superior trust arises and 
the stock must be first applied to the payment of the notes of the bank. 


{2.] If the charter require a certain amount of the capital stock to be paid in 
before notes can be issued, but the directors nevertheless proceed to issue 
notes, if the bank fail or become insolvent, the bill holders and creditors of 
the bank may proceed at once against the stockholders and directors, 


{3.] If stockholders do an illegal act or omit to do what the law requires, by 
which the rights of others are prejudiced, the ldw declares such conduct 
fraudulent. 

{4.] One creditor may sue in equity in behalf of himself and others standing 
in the same relation to the subject of the suit. 

[5.] When a party has to go into equity to enforce a judgment obtained by him 
at law, that judgment must be presumed to have been regularly obtained 
upon due proof of every allegation to entitle the plaintiff to recover. 


{6.] The maxim “actio personalis moritur cum persona,” does not apply to 
cases of which Courts of Equity have cognizance. 

[7.] The assignees and successors of stockholders and directors of a bank, 
are not bound by the fraud of their assignors and predecessors, if they 
become assignees and successors without fraud. 

{S.] Charges in a bill that a small sum was paid in money for bank stock, and 
the balance paid in notes for stock notes, and that the purchasers became 
President and directors and reported to the Governor that one-fourth of 
the capital stock was paid in, when the report was known to be untrue, 


18 VoL. XxIV. 
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require an answer and explanation. The charges ‘uncontradicted warrant 
the strongest conclusions against the parties. 
{9.] Charges establishing a plain liability of parties sued must be answered. 
(10.] An assignment by a bank of its efiects to which the creditors are not 
parties or consenting, cannot deprive them of the right to sue stockholders 


and directors for breach of duty. 


In Equity, from Muscogee County. Decided by Judge 
Worritt, November Term, 1857. 


The bill of exceptions in this case was filed to the decis- 
ion of the Court below—sustaining a demurrer and dismiss- 
ing the bill. The following are the facts of the case: 

William Schley having obtained judgment in an action at 
law upon a bill of exchange against the Planters & Mechan- 
ics Bank of Columbus, filed his bill in equity on behalf of 
himself and other creditors of the bank, against Ann E. 
McDougald as administratrix of Daniel McDougald, James 
M. Chambers and Elvira. Flewellen, Abner Flewellen, and 
William H. Chambers, as administratrix and administrators 
of Abner H. Flewellen, who had been directors in the bank, 
seeking to hold them individually liable for the amount of 
the notes. In this bill he alleged that under the statute 
incorporating the bank the capital stock ‘was to consist of 
$1,000,000 and the stockholders were required to pay 25 per 
cent. on the amount of that capital stock, in specie, before 
the Board of Directors should be permitted to issue their 
bank notes. That in February, 1838, the bank commenced 
business and issued bank notes. That the bank did this 
without the payment of the 25 percent. in specie, as required 
by the act of incorporation, and issued bills to the amount 
of $200,000, when only about $1000 had been paid in 
in specie, and the promissory notes of the stockholders 
were put into the bank in lieu of specie. That in October, 
1839, James M. Chambers and Abner H. Flewellen, pur- 
chased stock in the bank and were elected directors, and 
continued as such till February, 1843. That Daniel Mc- 
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Dougald, since " deceased, ‘(to whom Ann Ez McDougald 
had been appointed adeaiariatintati) was active in putting 
the bank into operation, was a director and afterwards Pres- | 
ident of the bank, and continued so until April, 1841, and 
held stock to the amount of 2500 shares. That neither 
McDougald, Chambers, or Flewellen were original subscrib- 
ers for the stock, but became owners by purchase and trans- 
fer. That for such stock they paid little or no money, but 
paid for the same by giving their notes to the bank in the 
stead of the notes of thuse from whom they purchased- 
That by an Act of the State of Georgia, the President and 
Directors of Banking Companies are required to report to 
the Governor semi-annually the condition of their banks— 
a list of stockholders and the amount paid in on each share 
of stock. That McDougald, Chambers, and Flewellen, did, 
in 1839, and as long as they acted as President and Directors, 
report to the Governor that 25 per cent. of the capital stock 
had been paid in, (a copy of one of the reports was annexed 
to the bill.) That these reports were regularly published in 
the newspapers. That relying on the statements made in 
these reports, complainant purchased of the bank a bill of 
exchange, and that the bill was not paid but returned to 
complainant, and when he presented it to the bank payment 
was refused. That he had, in an action on the said bill of 
exchange, recovered judgment against the bank and caused 
execution to issue thereon which was returned nulla bona. 
That the bank became insolvent in February, 1842. That the 
25 per cent. on the capital stock had never been paid in, but 
that the notes of Daniel McDougald for stock, remained in 
the bank till June, 1841, when he sold and transferred to 
Benjamin W. Walker, a large portion of his stock, and 
substituted the notes of Walker in lieu of his own. That 
Walker was then insolvent and that his notes to the amount 
of $74,000 have never been paid. That the notes of Cham- 
bers and Flewellen remained in the bank till 1842, when 
they took them out and destroyed them; the notes of 








276 SUPREME COURT OF GEORGIA, 


Schley et al. vs. Dixon et al. 


Chambers amounting to $3000,and those of Flewellen to 
$2500, That at the ttme McDougald, Chambers, and Flew- 
ellen reported that 25 per cent. on thecapital stock had been 
paid in, they knew the same was not true, and that com- 
plainant was misled by those reports, and that he had no 
means of ascertaining the condition of the bank except 
through those reports. That complainants had no remedy at 
common law, aud prayed that relief might be granted 
against the false representations of the defendants, and that 
they might be compelled to pay the amount of his demand. 


To this bill the defendants demurred for want of equity ; 
and upon the case coming on for hearing in November 
Term, 1857, the Gourt sustained the demurrer and dismissed 
the bill. 

To this decision of the Court the plaintiff excepted, 

Doveuerty, for plaintiff in error. 


Horr; and Jones, contra. 


Judge Benntne having been of counsel in this case, did 


ot preside. 


By the Court—McDonarp J, delivering the opinion. 


There was a general demurrer filed to this bill, which was 
sustained in the Court below, and on the judgment of the 
Court on the demurrer, error is assigned. The counsel for 
the defendants in error in this Court, insist in support of 
the demurrer, on the following grounds: 

Ist. That a creditor’s bill will not lie for fraud. 

2d. It does not appear by the bill, that there was demand, 
notice and protest of the bill of exchange on which the 
judgment was obtained which the plaintiffs in error seeks 
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to enforce against the stockholders, and it was a foreign bill 
of exchange. 

3d. The bill is not filed under the charter, but on the 
common law principle that the parties had been guilty of a 
fraud, and such being the case, it could not be brought 
against representatives of deceased parties. 

4th. That directors who are successors of those who 
committed the fraud, are not bound. 

5th. That the assignee of the bank should be sued sl 
not the parties to the bill. 

6th. The assignor should sue if there was a breach of 
trust or fraud. 

7th. Complainants have an adequate common law remedy. 

Sth. That there are other parties who ought to be brought 
before the Court. 

The material parts of the bill are set forth in the state- 
ment of the case. 

[1.] The capital stock of an incorporated bank, when paid 
in, constitutes a trust fund in the hands of the President 
and Directors, to be managed, under the charter, for the 
benefit of the stockholders, and upon which bank notes may 
usually be issued for circulation. When the stock is sub- 
scribed and paid in, and notes are issued and circulated 
thereon, another and a superior trust arises in favor of the 


——— 


creditors of the bank, who must be paid before the stock 
can be withdrawn and distributed amongst the stockholders. 
If it be withdrawn, and the bank becomes insolvent, the 
bill holders may pursue it into the hands of the stockhold- 
ers. Wood vs. Dummer, 3 Mason’s Rep., 308. 

[2.] If the charter of a bank require a certain portion of 
the capital stock, in specie, to be paid in, before the directors 
are permitted to issue bank notes, and the stock is subscribed 
but the specie is not paid, and the directors, nevertheless, 


proceed to issue and put in circulation the bank notes, if 
the bank fail or become insolvent, the bill | 
creditors may proceed at once against the stock 


7 
| 


iolders and 
holders for 
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the subscribed stock not paid in, and against the directors 
for a breach of trust for issuing and putting in circulation 
notes on unpaid subscribed stock, contrary to their duty 
under the charter. 

[3.] If the stockholders and directors do an illegal act, or 
omit to do what the law requires, by which the rights of 
others are prejudiced, the law declares such conduct fraud- 
ulent, and if the circumstances be such as to warrant the 
imputation of motives of probable gain to themselves, for 
such conduct, great strength is added to the charge. It is 
impossible to conceive a stronger case than that made by 
this bill against the original directors and stockholders. The 
capital stock of the bank is one million of dollars. One- 
fourth of this sum, én specie, was required to be paid in, 
before the directors were authorized to issue bank notes. 
They issued bank notes to the amount of two hundred 
thousand dollars, when the sum of one thousand’ dollars 
only, or some such small sum, had actually been paid in. 
The stockholders gave their promissory notes to represent 
the specie for the balance. Parties thus culpable are cer- 
tainly liable for all the consequences to persons injured by 
their misconduct. 

[4.] The community had a right to presume that there 
had been a bona fide organization of the bank, at the time 
notes were issued, and to rely.on the assurance which such 
honest organization gave them of its ability to meet its 
engagements and contracts. Every person injured or losing 
by the flagrant abuse of the extraordinary privileges granted 
to the company, is certainly entitled to a remedy, and the 
injury being necessarily of the same nature, the remedy 
should be the same. In such case, one creditor may sue in 
behalf of himself and all others standing in the same rela- 
tion to the subject of the suit. Gray vs. Chaplin, 2 Sim. 
and Stu, 267. Justice may be done in one suit, and where 
that is the case, a Court of Chancery will entertain jurisdic- 
tion of one case for all, rather than drive each person to 
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a separate suit to recover his rights, which would lead to 
innumerable suits and great delay. Suits of this sort are 
maintainable when the gravamen is the fraud of the defend- 
ant. Small vs. Attwood, Younge, 458; Hitchens et al. vs. 
Congreve et al.; 4 Russell, 562. 

[5.] The complainant in this case, who sues for himself 
and others, who are willing to come in, has obtained a judg- 
ment against the bank on which he has not been able to 
collect his debt. Hence his resort to a Court of Equity to 
enforce it. The judgment must be presumed to have been 
regularly obtained, on due proof of everv allegation neces- 
sary to entitle him to a verdict, and it will not be enquired 
into here. 

[6.] It is true that the bill is not filed under the charter. 
It is filed on the principle that trustees guilty of a breach of 
trust shall be responsible to those aggrieved by it; and that 
if the trustees have, or are presumed to have made any 
advantage by it, then it is against conscience that they or 
their representatives should be allowed to retain this advan- 
tage. They should respond to injured parties. The maxim 
“actio personalis moritur cum persona,’ does not apply to 
cases of which Courts of Equity take cognizance. If a 
defendant commit a fraud, he shall be deemed a trustee for 
those whom his fraud has injured, and the suit may be 
revived on his death, against his personal representatives. 

[7.] It is insisted, however, that as it appears on the face 
of the bill, that Daniel McDougald, Abner H. Flewellen, 
and James M, Chambers, were not original subscribers for 
stock, they are not liable for fraud committed by the original 
subscribers. It is true that directors and stockholders, who 
are guiltless of fraud themselves, and are successors or 
assignees, without fraud, of those who committed it, are not _ 
bound by the acts or conduct of their predecessors and 
assignors. | 

[8.] But this bill alleges that McDougald acted a conspic- 
uous part in putting the bank in operation, in manner 











280 SUPREME COURT OF GEORGIA. 


Schley et al. vs. Dixon et al. 





aforesaid, and was a director, and subsequently elected 
its President; that each of the three persons aforesaid, 
McDougald, Flewellen and Chambers, became the owners 
of stock by purchase and transfer from other persons, that 
they paid no money therefor, except a small amount as a 
premium (in this relation not a very intelligible term,) for 
the stock so purchased, and perhaps a small sum in addition, 
being the amount which had been paid in by their respec- 
tive vendors in the bills of other banks, but settled and paid 
for said stock by substituting or giving their notes in the said 
bank, in the place and stead of the notes of those of whom 
they purchased, and for the same amount and payable in 
the like manner. The bill proceeds to state that the said 
named persons, as President and Directors of the bank. 
reported to the Governor every six months while they were 
President and Directors, that twenty-five per centum of the 
capital stock of said bank had been actually paid in, which 
report was published. The bill charges that the reports 
were known to them to be untrue when made. These are 
grave charges, and enough, uncontradicted, to warrant the 
strongest conclusions against the parties. They may be 
susceptible of refutation, as they may have been defrauded 
by the persons from whom they purchased; but they cer- 
tainly require answers and clear explanations. But the bill 
proceeds to state, that the notes given by the said McDougald 
for stock, remained in the bank unpaid, until the 14th day 
of June, 1841, when he sold and transferred to one Benja- 
min W. Walker, a large portion of his stock, to wit: thirteen 
hundred shares, and substituted the notes of the said Walker 
in lieu of his notes, for stock aforesaid, that said Walker is 
and was then insolvent, and that said notes remain unpaid 
to this day, and that they amount to the sum of seventy- 
five thousand dollars or some such large sum. These allega- 
tions require an answer and investigation. McDougald was 
President, and it is alleged that he substituted Walker’s 
insolvent notes for his own. It is not alleged to have been 
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an act of the bank or Board of Directors. The case as 
made by the bill is strongly against McDougald. 

[9.] It is alleged that the notes of Chambers and Flew- 
ellen, given for stock, remained in the bank until the year 
1842, when they, still acting as directors, took said notes 
from the said bank and appropriated them to their own use 
by destroying them, that the note of said Chambers amounted 
to three thousand dollars and that of Flewellen to twenty- 
five hundred dollars. These charges establish the plainest 
liability of these parties for the amount of their notes 
respectively, and manifestly demand an answer. 

[10.] The assignment is not set out in the bill, and there- 
fore the Court cannot determine that the complainant has a 
remedy against the assignee for the frauds alleged in the 
bill against the stockholders and directors, against whom an 
account is asked. If it was his duty, under the deed of 
assignment, to call for an accouut for such malfeasances on 
the part of the directors and stockholders, and he failed to 
do it, the complainant might have a remedy against them, 
but it does not follow that the stockholders and directors of 
a bank, by making an assignment to which the creditors are 
not parties, nor consenting, can deprive the creditors of 
remedies against them for a breach of duty, or any act or 
omission by which they have been injured. 

We think that the remedy, for matters of the sort com- 
plained of in this bill, is in a Court of Equity, and that a 
Court of Law does not furnish so complete a remedy. 

It does not appear from this bill, that for the acts com- 
plained of therein, there are other necessary parties who 
ought to be brought before the Court. 


Judgment reversed. 


N. B.—Mrs. McDougald having married, Robert E. Dixon was appointed 


administrator de bonis non of Daniel McDougald, deceased. 
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3uchanan vs. The State of Georgia. 


Josepn Bucuanan, plaintiff in error, vs) THe STaTe or 
Georera, defendant in error. 


{1.] On the indictment of B. for the murder of G. by stabbing, the Court charged, 
that if there was an attempt by G. to commit @ serious personal injury on B., 
and he, B., ina sudden heat of passion, killed G. he was guilty of voluntary 
manslaughter. 

Held, That, serious personal injury, must be construed to mean, an injury, grea- 
ter than’a provocation by mere words, and less than a felony ; and, therefore, 
that the charge was right. 

42.) The Court also charged, that if B. provoked the difficulty, if he brought up- 
on himself the necessity to kill G. to save his own life, the killing amounted 
to murder. The evidence showed, that B. had a bowie knife concealed about 
his person, and, in other respects it was such as to repel the idea, that his 
purpose was no more than a battery. The verdict was for voluntary man- 
slaughter. 

?feld, That this charge was no ground fora new trial. 

13.] After a verdict of manslaughter, a person made oath that one of the jurors, 
had before the trial, told him, that he saw the greater part of the difficulty, 
and that if he was a juror, he would be compelled from what he saw—he did 
did not know how he could get round finding him guilty of murder. The 
juror himself, then swore, that he did not see the crime committed, or hear 
any part of the evidence before the trial; that he had no bias; that he was a 
stranger to one of the parties, and almost a stranger to the other; and that 
he went for manslaughter, when others of the Jury were going for murder. 
The evidence made out a case of manslaughter, if notof murder. The Court 
refused to grant a new triai. 

Jleld, That this refusal ought not to be disturbed. 


Murder, from Harris county. Tried before Judge WorriLt, 
October Term, 1857. 


Joseph Buchanan the plaintiff in error. was indicted for the 
murder of Joseph J. Gorham ; he was convicted of volunta- 
ry manslaughter, and moved for a new trial, on the following 
grounds: 

Ist. Because the Court erred after giving to the jury the 
definition of voluntary manslaughter, as contained in the 
penal code, in instructing the jury that if the proof showed 
that there was an attempt by Gorham to commit a serious 
personal injury on the person of Buchanan, and he Buch- 
nan at the time without notice, and in a sudden heat of 








MACON, JANUARY TERM, 1858. 283 


Buchanan vs. The State of Georgia. 


passion, killed Gorham, that he was guilty of voluntary man- 
slaughter. 

Or if the evidence proved that Gorham made an assault 
upon Buchanan, and therefore, Buchanan, in a sudden heat 
of passion and without malice, killed him, then the killing, 
according to the definition, would amount to voluntary man- 
slaughter. 

2d. Because the Court erred in instructing the jury, that 
if Buchanan provoked the difficulty, if he brought on the 
fight, if he brought upon himself the necessity to kill Gor- 
ham to save his own life, then the killing amounts to mur- 
der. 

3d. Because the counsel forthe State, in the course of the 
argument in conclusion, insisted that the accused used pro- 
fane and provoking language in the presence of the deceas- 
ed, in the streets, with a view to provoke the deceased into 
a difficulty, and pursued him into the billiard room, when 
the counsel for the accused objected to the State’s counsel 
arguing a state of facts not authorized by the testimony as 
there was no proof that the accused and deceased were to- 
gether in the streets before the difficulty; the Court permitted 
the counsel for the defendant to state their recollection of the 
testimony, and that the State’s counsel might do the same, 
and leave it to the jury to determine between them; and af- 
ter counsel for the accused stated their recollection of the 
testimony on that point, the counsel for the State proceeded 
to argue the case, and speaking of it as occuring in the town 
of Hamilton, and perhaps in the hearing of the ladies. 

4th. Because, James Perry, one of the jurors who tried 
said case and rendered said verdict was subpanaed as a 
witness on the part of the State, and had before he was selec- 
ted as a juror, stated that he witnessed the greater part of 
the difficulty between Buchanan and Gorham, and if he was 
taken on the jury, lie did not know how he could get round 
finding him guilty of murder. 
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The Court refused the motion on all the grounds taken, 


and prisoner excepted. 
Wm. Dovenrrry & D, P. litt, for plaintiff in error. 


Sol. Gen’] Oniver: and Rawsry & Caniriers, for defend- 


ant in error. 
By the Court—Bunxnxine, J. delivering the opinion. 


Did the Court err in refusing to grant a new trial? This 
is the question. 

Was the cliarge couitained in the first ground of the mo- 
tion right? 

It is argued that an attempt to killa man, is an attempt 
“to commit a serious personal injury” on him; and that 
killing, in repelling an attempt to kill, is not manslaughter, 
but only justifiable homicide. In other words, that the ex- 
pression, an attempt to commit a serious personal injury on 
a man, includes attempts to commit fe/onies on him. Con- 
sequently, that the charge amounted to telling the jury, that 
Buchanan might be guilty of manslaughter, although, when 
he killed Gorham, Gorham was trying to kill him. 

Does the charge amount to this? This expression is ta- 
ken from the Code. The 7th section of the fourth division, 
commences thus: “In all cases of voluntary manslaughter, 
there must be some actual assault upon the person killing ; 
or an attempt by the person killed, to commit a serious per- 
sonal injury on the person killing.” 

What does the expression mean here ? 

It is immediately followed by the words, “ provocation by 
words, threats, &c., shall in no case be sufficient, to free the 


as 


person killing,” from murder. 


It is, after a little, followed by the words; “justifiable ho- 
micide is the killing of a human being,’ “in self-defence, 01 
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in defence of habitation, property, or person, against one who 
manifestly intends, or endeavors, by violence or surprise, to 
commit a felony on either.” 

The expression, then, must mean, an attempt to commit 
an injury, lying between a provocation by mere words, and 
an attempt to commit a fe/ony—an injury, sreater than the 
former, less than the latter. 

And there is acommon usage, that favors this, as the true 
meaning. We say, a serious hurt, a serious loss, a serious 
accident—meaning less, than a fatal hurt, a fatal loss, a fatal 
accident, and more, than a trifling hurt, a trifling loss, a tri- 
fling accident. 

This, then, is the meaning of the expression in the statute. 
And whatever is the meaning it has in the statute, is, we are 
bound to say, the meaning it was intended to have, in the 
charge ? 

It must follow, that the objection to this charge, was not 
well founded. 

Was the charge contained in the several grounds of the 
motion, right ? 

It is said that it might have been true, that Buchanan 
‘‘provoked the difliculty””—* brought upon himself the neces- 
sity of killing Gorham, to save his own life,”’—with the mo- 
tive, to induce an attack on himself by Gorham, and then, 
under color of repelling that attack, to beat but not to kill 
Gorham. 

Admit that this was actually true; in that case, what kind 
of homicide was it? No body will say, that it was justifia- 
ble homicide. Was it manslaughter? Where is the “sudden 
heat of passsion?” Was it murder? Where is the “malice 
aforethought?” Yet it has to be murder or manslaughter; 
and it is as easy to make it out murder, as it is, to make it 
out manslaughter. 

But it cannot be admitted, that this was actually true—it 
cannot be admitted, that Buchanan’s motive was no more, 
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than to get an opportunity merely, to beat Gorham, under 
color of preventing Gorham from beating him. The con- 
cealed bowie knife—the whole evidence forbids such an 
idea. 

Again, it is true, that the charge said, that the killing 
would, (in the supposed events,) amount to murder, but the 
verdict was only for manslaughter. So the charge if wrong, 
did no harm. 

[2.] We cannot say, that this charge, constitutes a good 
ground for the motion. 

There is nothing of any validity, apparent in the third 
ground. 

Is there any validity in the ground, as to the juror, Perry ? 

Not if we go by the juror’s own affidavit. He swears, that 
he did not see the crime committed, or hear any part of the 
evidence, till the trial. 

It is true, that Moore swears, that Perry told him, that he 
saw the greater part of the difficulty. But this, at most is 
but Perry’s statement, not under oath, against his statement 
under oath. 

Of the two statements, supposing that both were made, 
why should we not choose the one made under the sanction 
of an oath, rather than the one made not under the sanction 
of an oath? But we cannot be sure, that both were actual- 
ly made; we cannot be sure, that Moore was not mistaken. 

Certainly, the juror seems to have been a person, free from 
bias. He had never seen one of the parties—never seen the 
other but once. He went for manslaughter, when others of 
the jury, were for murder, and going for manslaughter in 
such a case, was anything but a sign of bias against the 
party accused, 

Finally, the Judge has passed upon this ground and over- 
ruled it; and by the Act of 1856, (.2cts 231,) the Judge takes 
the place of the triers of the old law. This was a ground 
peculiarly for triers. 
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We think, then, that there is nothing in this ground. 
The result is that in our opinion the Court did not err in 
refusing to grant a new trial. 





Judgment affirmed. 


Epmunp C. Corsert, plaintiff in error, vs. THe Strate or 
Groreia, defendant in error. 


To be a promissory note, the money specified in the face of the instrument 
must be payable absolutely, unconditionally, and at all events. 


Indictment, from Muscogee county. Tried before Judge 
WornriLt, at November Term, 1857. 


Edmund C. Corbett was indicted for demanding payment 
of a certain promissory note, knowing the same to be forged 
and counterfeited. 

The note was as follows: 

“Due E. C. Corbett or bearer, the sum of ten thousand dol- 
lars with interest from date, on a settlement, to be paid when 
the money belonging to the firm of Lowe & Simmons is col- 
lected. This May the 16th, 1853. 

(Signed,) H. H. LOWE.” 


The jury found the defendant guilty, whereupon his coun- 
sel moved in arrest of judgment. 

1st. Because the instrument set out in the indictment, zs 
not a note. 

2d, Because the indictment is not valid—there being no 
offence or violation of law, charged therein. 


After argument, the presiding Judge refused the motion, 
and counsel for the prisoner excepted. 
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Hines Horr; and We.izorn, Jounson & Stioan, for plain- 
tiff in error. 


Sol. Gen’l Oxrver, and Wm. Doveuerry, for the State. 
By the Court—McDonatn, J. delivering the opinion. 


The judgment of the Court below must be reversed on 
the ground that the presiding Judge erred in refusing to sus- 
tain the motion in arrest of judgment made by the prisoner’s 
counsel. The defendant was indicted for demanding pay- 
ment of a note known by him to bea forged and counter- 
feit note. 

The instrument set forth in the indictment as a note, is to 
be paid when the money belonging to the firm of Lowe & 
Simmons is collected. It is not a written promise to pay 
money to another unconditionally, absolutely and at all 
events. The money is not promised to be paid uncondition- 
ally and absolutely, for it is not payable until the money due 
the firm of Lowe & Simmons is collected. It cannot be said 
the money will ever be payable. The debts due the firm of 
Lowe & Simmons may never be collected, and if they are 
not collected, the money is not demandable on this instru- 
ment. 





Judgment reversed. 





Henry Browy, plaintiff in error, vs. ALPHA K. Ayer and Asa 
Bates, defendants in error. 





{1.] If a defendant appeals from a verdict rendered against him and gives secu- 
rity, the defendant is bound for the whole and every part of the judgment e ‘ 
which may be recovered on the appeal, while the security is bound for that 
part only which his principal cannot or does not pay. 




















MACON, JANUARY TERM, 1858. 289 





Brown vs. Ayer and Bates. 


[2.] If the plaintiff receive of the defendant one half ofthe amount of the judg- 
ment in full of his part thereof, it is a receipt in full of the entire judgment, 
as the entire judgment is the part of the defendant. 


[3.] Ifa creditor agree to receive from his debtor a less sum in satisfaction of a 
greater, and the less sum is paid him and he accepts it, the contract is exe- 
cuted, and he cannot treat it as a nullity and recover the balance ; otherwise : 
if the contract is executory, and must be enforced through a court of law. 

{4.] The discharge ofthe principal absolutely, without reserving the plaintiff’s 
right against the security in the instrument, extinguishes the debt as to the 
surety. 


Scire facias to revive judgment, from Muscogee. Tried 
before Judge Worritt, May Term, 1857. 


In 1837, Henry Brown brought an action of trover against 
Alpha K. Ayer. Upon the common law trial there was a 
verdict for plaintiff, from which the defendant Ayer appeal- 
ed, and Bates became his surety on the appeal. Upon the 
trial on the appeal, there was a verdict for plaintiff for the 
sum of $1,500, and judgment entered against Ayer, and 
his security Bates, 15th May, 1839, for this sum, and fi. fa. 
issued thereon. Afterwards, on the 23d, Nov., 1844, before 
said judgment or any part thereof was paid, Brown gave to 
Ayer the following receipt: ‘ 

“Henry Brown > 
Vs. Muscogee Superior Court, 

Alpha K. Ayer, | April Term, 1837. 

and Asa Bates Prin. $1,500. 

security on appeal. } 

Received, Columbus, Geo., 23d November, 1844, of A. K. 
Ayer, prin. the amount of one-halfof the above stated fi. fa. 
his part in full of said fi. fa. 

[Signed] HENRY BROWN, P?éf- 





The fi. fa. bears date 24 May, 1839. Entry “no proper- 
ty,” January 16th, 1840. “No property of Bates,” Sept. 21st, 
1846. 


Scire facias to revive the judgment, 28th August, 1856. 


19 VOL. XXIV. 
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Brown vs. Ayer and Bates. 


The defendants pleaded the foregoing receipt in full pay- 
meut and satisfaction of the judgment and execution, 


Upon the trial, plaintiff demurred to this plea, which de- 
murrer the Court overruled, and plaintit! excepted. 

Plaintiff then went forward and oiffered in evidence the 
original declaration, process, judgment, and fi. fa., and the 
entries thereon, and closed. 


Defendants offered the receipt of which the above is «a 
copy. Counsel for plaintiff objected to its introduction as evi- 
dence of a fullsatisfaction of the judgment. The Court over- 
ruled the objection and let the receipt go to the jury, and 
plaintiff excepted. 


The plaintiff, in reply, called .7. A. .?yer, one of the de- 
fendants, who testified, that he settled with Brown the half 
of said fi. fa.; the settlement took place in Col. Holt’s office : 
that he (Ayer) wrote the body of the receipt; Bates was not 
present; plaintiff said at the time he should proceed and 
make the other half out of Bates the best way he could; 
both himself (Ayer) and Bates were then broke. That plain- 
tiff received what was paid to him as a full discharge of ail 
his (Ayer’s) liability on the judgment and fi. fa. Bates was 
then living inor near Columbus. That it was understood 
between him (Ayer) and Brown, at the time said receipt was 
given, that Brown was not to look to him (Ayer) any further 
upon said judgment, but was to make the other half out ot 
Bates the best way he could. Bates was the security for him 
(Ayer) on appeal. 


The testimony here closed, and the presiding Judge, 
amongst other things, charged the jury that, under this proof, 
the plaintiff was not entitled to recover. To which charge 
plaintiif excepted. ; 
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The jury found for the defendants, Whereupon, counsel 
for plaintiff tenders his bill of exceptions, and assigns for er- 
ror the rulings and charges above excepted to. 


L. T. Downrye, for plaintiff in error. 
WELLBoRN, Jonnson & Sioan, contra. 
By the Court.—McDonxarp J., delivering the opinion. 


The plaintiff is attempting to revive a dormant judgment 
against the defendants. The plea sets forth the defence ful- 
ly. The evidence of the defendants supports the plea, and 
the reply of the plaintiff by proof, presents matter of evidence 
on which he relies to defeat the effect of the plea. The plain- 
tiff insisting that the plea was insufficient in law to bar the 
plaintiff’s action, demurred to it! The Court below over 
ruled the demurrer, and the judgment on the demurrer is 
excepted to. and assigned as error. 

The parties proceeded to trial, and afier the evidence was 
heard, the presiding Judge charged the Jury that, under the 
proof, the plaintiff was not entitled to recover. The plaintiffs 
counsel excepted to the charge and assigned error thereon. 

[1.] In determining the points presented in the record, it 
will be necessary to construe the contract of the parties. 
The plaintiff recovered, on the first trial of the action of tro- 
ver, twelve hundred dollars, which might be discharged by 
the delivery of the negro sued for, and three hundred dollars 
for hire. From that verdict the defendant appealed, and 
gave Asa Bates as security. Ayer was the sole defendant in 
the action of trover. An appeal would give him a new tri- 
al, to which he was entitled, as a matter of right, on his pay- 
ing costs and giving security for the eventual condemnation 
money. Bates was the security. To use terms applied to 
such cases in the French law, the principal obligation was 
Ayer’s, and that of Bates was accessary to it. The entire 
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~ Brown vs. Ayer and Bates. 
The defendants pleaded the foregoing receipt in full pay- 
ment and satisfaction of the judgment and execution. 


Upon the trial, plaintiff demurred to this plea, which de- 
murrer the Court overruled, and plaintit! excepted. 

Plaintiff then went forward and offered in evidence the 
original declaration, process, judgment, and jf. fa., and the 
entries thereon, and closed. 


Defendants offered the receipt of which the above is a 
copy. Counsel for plaintiff objected to ils introduction as evi- 
dence of a full satisfaction of the judgment, The Court over- 
ruled the objection and let the receipt go to the jury, and 
plaintiff excepted. 





The plaintiff, in reply, called .?7. A. ?yer, one of the de- 
fendants, who testified, that he settled with Brown the hal! 
of said fi. fa.; the settlement took place in Col. Holt’s office : 
that he (Ayer) wrote the body of the receipt; Bates was not 
present; plaintiff said at the time he should proceed and 
make the other half out of Bates the best way he could; 
both himself (Ayer) and Bates were then broke. That plain- 
tiff received what was paid to him as a full discharge of all 
his (Ayer’s) liability on the judgment and f. fu. Bates was 
then living inor near Columbus, That it was understood 
between him (Ayer) and Brown, at the time said receipt was 
given, that Brown was not to look to him (Ayer) any further 
upon said judgment, but was to make the other half out of 
Bates the best way he could. Bates was the security for him 
(Ayer) on appeal. 


The testimony here closed, and the presiding Judge, 


amongst other things, charged the jury that, under this proof, 
the plaintiff was not entitled to recover. To which charge 
plaintiff excepted. 
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The jury found for the defendants. Whereupon, counsel 
for plaintiff tenders his bill of exceptions, and assigns for er- 
ror the rulings and charges above excepted to. 


L. T. Downe, for plaintiff in error, 
WELLBorN, Jounson & SLOAN, contra. 
By the Court.—McDonatn J., delivering the opinion. 


The plaintiff is attempting to revive a dormant judgment 
against the defendants. The plea sets forth the defence ful- 
ly. The evidence of the defendants supports the plea, and 
the reply of the plaintiff by proof, presents matter of evidence 
on which he relies to defeat the effect of the plea. The plain- 
tiff insisting that the plea was insufficient in law to bar the 
plaintiff’s action, demurred to it! The Court below over 
ruled the demurrer, and the judgment on the demurrer is 
excepted to.and assigned as error. 

The parties proceeded to trial, and afier the evidence was 
heard, the presiding Judge charged the Jury that, under the 
proof, the plaintiff was not entitled to recover. The plaintiffs 
counsel excepted to the charge and assigned error thereon. 

[1.] In determining the points presented in the record, it 
will be necessary to construe the contract of the parties. 
The plaintiff recovered, on the first trial of the action of tro- 
ver, twelve hundred dollars, which might be discharged by 
the delivery of the negro sued for, and three hundred dollars 
for hire. From that verdict the defendant appealed, and 
gave Asa Bates as security. Ayer was the sole defendant in 
the action of trover. Anappeal would give him a new tri- 
al, to which He was entitled, as a matter of right, on his pay- 
ing costs and giving security for the eventual condemnation 
money. Bates was the security. To use terms applied to 
such cases in the French law, the principal obligation was 
Ayer’s, and that of Bates was accessary to it. The entire 
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obligation was therefore Ayer’s. The obligation of Bates 
was for the whole or part, according to circumstances, If 
Ayer paid no part, and could pay no part, Bates was bound 
to pay the whole, and Aver became bound to him for the 
whole amount on his payment of it. If Ayer paid a part, 
but could not pay the whole, Bates was bound to pay the 
part unpaid by him, and he became liable to Bates for that 
part on his (Bates’) payment of it. Bates did not and could 
not become liable to Ayer for the part paid by him. Al- 
though the obligation was joint and several as to the plain- 
tiff, and he was entitled to an execution against one or both 
at his option, still the relation of principal aud surety sub- 
sisted between the defendants, and the plaintiff was bound 
to regard it in his dealings with them. The principle 
of contribution did not apply, for if Ayer had paid the 
whole, he could not call on Bates to respond for any part, 
while, if Bates had paid, he had a right to demand of Ayer 
all he paid. Hence, it follows, that the whole and every part 
of the obligation was Ayer’s; he could notavoid its payment 
either to the plaintiff or to Bates. This is the construction 
of the contract. 

[2.] We will now proceed to consider the effect of the pay- 
ment made by A. K. Ayer, the principal. The plaintiff, as 
evidenced by the receipt, received of him, naming him as 
principal, the amount of one-half of the fi. fa, his part in 
Full of said fi. fa. If his part was the whole of said fi. a., 
and the plaintiff received one-half in full of his part thereof, 
it was a receipt of one-half in full of the whole. Now, if 
the plaintiff is noc at liberty to treat this arrangement as a 
nude fact, he cannot proceed to collect the balance claimed 
by him,and the judgment must be considered as satisfied, and 
cannot be revived. 

[3.] The case of Fitch vs. Sutton was cited by plaintiff’s 
counsel in support of his position, that the acceptance of half 
of the judgment cannot, in law, bea satisfaction of the whole, 
and thatcase supports him. The Court held that there must 
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be some consideration for the relinquishment of the residue. 
The Judge who tried the cause at the Assizes, directed the 
jury to find for the defendant. He was of opinion that, upon 
principle, the settlement made by the parties was valid and 
binding. Ifthe statement of the case be correct, it is to be 
inferred from it, that the 7s. in the pound for which the debt- 
or compounded with his creditors, was paid at the time. 
That it wasan executed contract. It seems, that in the case 
relied on as authority to support it, Cumber vs. Ware, to 
which I have not access, the defendant pleaded the accept- 
ance by the plaintiff of a security for a desser sum in satis- 
faction of a similar security for a greater. An action at law 
cannot be supported by a nudum pactum. That is clear. 
If the defendant could not have sustained an action on the 
subject matter of his plea, it being an executory contract, he 
would not avail himself of it as a defence, for the plaintiff, 
by replying a want of consideration, would, as to the plea, 
convert the defendant intoa plaintiff. 2 Durn.and East, 24. 

Thecase of Heathcote vs. Crookshanksis not an authority 
for Fitch vs. Sutton. There the debtor compounded with his 
his creditors, and agreed to pay aless sum fora greater, which 
the creditors agreed to accept, the same to be paid in a reason- 
able time. When the debtor offered to pay subsequently, and, 
as he averred, in a reasonable time, the creditor refused to ac- 
cept the smaller sum, and by his plea the defendant asks to be 
permitted to enforce the agreement. The Court says he can- 
not do it because it isa nudum pactum. Thereis no consid- 
eration for it. In delivering his opinion, Ashurst, Justice 
says: “It is true, that if A. promise to give B. £15 and he 
actually pays it, he cannot recover it hack again; but here the 
question is, whether an agreement by the plaintiff to take a 
less sum is obligatory without acceptance. It is said that a 
tender is,in all cases, equivalent to a payment: but that is 
not so; for if a tender be pleaded in bar of a promise, it is 
not taken as a payment, but asa bar to the action. This 
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agreement is not binding in law, and the plaintiff is always 
entitled to the whole demand, And, therefore, as this agree- 
ment has nol been followed up by an actual acceptance, 
which is negatived by the record, it was not obligatory.” 
Justice Buller remarked in the same case: “It was said that 
all the creditors were bound by this agreement to forbear; 
but that is not stated by the plea, It is only alleged that 
they agreed to take a certain proportion; but that is nudum 
pactum, wness they had aftervurds accepted it.” It follows, 
that ifthe plaintiff had accepted the smaller sum when ten- 
dered, he would have been bound by it. 

In the case of -Z/ver vs. George, 1st Campbell's Rep., 392, 
thedefendant gave in evidence a receiptin fullof all Rania 
Against this defence it was proposed to prove that before the 
date of the receipt, the plaintiffhad assigned the whole of his 
effects for the benefit of lis creditors; that the defendant had 
full notice of the assignment; that in reality no money pass- 
ed upon the giving of the receipt; that the whole was a col- 
lusion between them to cheat the creditors; that the action 
was brought in the name of the plaintiff by the trustees, in 
behalf of themselves and other creditors. Lord Ellenbo- 
rough, who delivered the opinion in Fifch vs. Sulton, said 
in this case: “Sitting here, I can only look to the strict legal 
rights of the parties on the record; asl there can be no doubt 
that a receipt in full, where the person who gave it was un- 
der no misapprehension, and can complain of no fraud or 
imposition, is binding upon him.”’ In the case before us, 
the money was paid, the receipt was given, the transaction 
was closed. It was an executed contract. There was no 
fraud or imposition, and the parties did what they intended 
to do. There was no misapprehension. If it be said that 
the a reecived half of theamount only, and that he did 
jot intend a full satisfaction as to both defendants; yet if 


47, 
tLl 


his writing disch arges both he must be bound, for he is pre- 
sumed to know the legal effect of the instrument he signed. 


. a ae: 3 ee Te ae ~ne 
Lewis us. Jones, 4 Barn. and Cress. 506. 
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[4.] There is no reservation of the right, in the receipt, to 
collect the balance of the debt from the surety. The parties, 
so to speak, were dealing at arms length. It does not appear 
that the defendant Ayer would have paid one-half, with such 
reservation in the writing, It seems that he and his surety 
were both insolvent at the time, and he must have been de- 
pendant on the aid of a friend for the means of paying the 
one-half, and it isnot probable he would, at the very time he 
expected to be relicved from the payment of half the judg- 
ment, stipulate for his countinued ultimate liability to his 
surety for that half, whatever he may have said at the time. 
{fe must be supposed to have understood the legal effect of 
the receipt which the plaintiffsigned, that when it discharged 
him as principal, it discharged his surety also, without an 
express saving in the receipt to the contrary. The plaintiff 
knew that Ayer was principal, and that Bates was surety. 
He ought to have known, that to release him absolutely, with- 
out reserving in the instrument of release the right to go 
against the security, the security would be also discharged. 

But to pass to the evidence given by the plaintiff who ex- 
amined the defendant Ayer. He testified that he settled 
with the plaintiff the half of said f. fa. as specified in the 
receipt. The defendant Bates was not present. The plain- 
(iff remarked at the time that he should proceed to make the 
other half out of Bates the best way he could. It was un- 
derstood between them, at the time of the payment and the 
giving the receipt, that the plaintiff was not to look to Ayer 
any further on said judgment or /fi. Sa, but was to make the 
other half out of Bates the best way he could. He was se- 
eurity on the appeal. The plaintiif received and accepted 
what was paid by witness Ayer, in discharge of all his (Ayer’s) 
liability to the plaintiff on the judgment or fz. fu. The tes- 
mony then shows that the defendant Ayer paid the plain- 
tiff one-half of the amount of the debt, which he received 
and accepted in dischai - of all his liability on the judg- 
mentand jf. fa. Here was a clear discharge of Ayer by the 
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payment and acceptance of a sum agreed upon, The con- 
tract was executed by the payment of the money, and by the 
giving of the receipt. If it be true that the debt may be sat- 
isfied in this way, the judgment against Ayer, who was prin- 
cipal, was extinguished. “Whenever the principal is dis- 
charged, in whatever manner it may be, not only by actual 
payment or compensation, but also by a release, the surety is 
discharged likewise ; for the essence of the obligation being 
that the surety is only obliged on behalf of the principal debt- 
or, he therefore is no longer obliged, when there is no long- 
er any principal debtor for whom he is obliged.” 1 Pothier, 
209. Bates was bound for Ayer and not otherwise. Ayeris 
no longer bound, by reason of his discharge, and Bates, the 
surety, being only bound for him, cannot be held bound af- 
ter his liability ceases. When the principal obligation is ex- 
tinguished, the accessary obligation, which can have no ex- 
istence without it, becomes extinct also. 

This Court, in the case of Rankin vs. Tarver, 3 Kelly, 210, 
decided that when two judgments had been obtained on the 
same debt, one in Alabama, and the other in Georgia, the 
satisfaction of the judgment in Alabama by the payment of 
a sum much less than the amount due, although the receipt 
which was offered in evidence in proof of satisfaction, stated 
that the money was received “in compromise of the judg- 
ment, but not to affect any other,’ may be shown, and when 
proven, should be held to be satisfaction of the judgment in 
Georgia. That is a strong authority in support of the prin- 
ciple contended for by the defendant in error here, and goes 
beyond what is necessary to sustain the judgment of the 
Court below in this case. 


Judgment affirmed. 
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James Tuompson, plaintiff in error, vs. Toe Strate or Geor- 
era, defendant in error. 


{1.] When a prisoner charged with the crime of murder, applies for a continu- 
ance, he must inake a strict and special showing, and it must appear that the 
absent person whose testimony he professes to want, Is in fact a witness, to 
some matter necessary to his defence, andif he knows of this, from informa- 
tion only, he ought to submit the affidavit of his informant. 

2.) Public excitement not sufficient ground to entitle a prisoner accused of fel- 
ony to a continuance, since the passage of the Act of 1856, in relation to the 
empannelling of jurors. 

[3.] A question may be asked a prisoner, who has made a showing in writing 
for a continuance, which is intended merely to enable the Court to procure 
the attendance of a person as a witness, on account of whose absence he 
was proposing to continue the cause. 


[4.] The formation and expression of an opinion, from report, as to the guilt or in- 
nocence of a prisoner, does not disqualify a person from serving on his trial, 
as a juror. 

[5.] Declarations of a person made tz cxtremts, and at the point of death, when 
he had no hope of recovery, admissible as dying declarations. 

[6] The terms in the Statute “serious personal injury on the person killing” 
means a bodily injury, and not a personal affront—or a personal wrong. 


Murder, from Muscogee county. Tried before Judge Wor- 
RILL, at November Term, 1857. 


James Thompson was indicted for the murder of John 
Calhoun. 

The case being called, the Solicitor General announced 
ready for the State. The prisoner’s counsel moved for a con- 
tinuance, on the grounds: 

Ist. That the crime of which he was charged having been 
recently committed (but a few days before,) he had not been 
able to prepare his defence. 

2d. That a witness whose testimony was material to his 
defence was absent. 

3d. That the public mind was so excited against prisoner 
that he could not safely go to trial at this time. 

The motion for a continuance was, overruled by the Court, 
and prisoner’s counsel excepted. 
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In selecting a jury, Frank Bracken, being called, was ask- 
4 by the Solicitor General “ whether from having seen the 
crime committed, or from having heard any part of the evi- 
lence under oath, he had formed or expressed any opinion 
relative to the guilt or innocence of the prisoner at the bar?” 
bracken replied, “I have: The Solicitor General then by 
ermission of the Court, counsel for the prisoner objecting, 
asked Bracken whether he had seen the crime committed, 
he replied, “no.” Solicitor General then asked him if he 
had heard any part of the evidence under oath, he replied, 
‘no,’ but that he had formed his opinion from report. The 
Solicitor General then propounded the other questions re- 
quired by the statute. Counsel for prisoner proved by the 
solicitor General, that he had heard Bracken declare that he 
iad formed or expressed an opinion as to the guilt or inno- 
eence of the accused. The Court pronounced the juror 
competent, and prisoner’s counsel excepted. 


Kvidence for the State. 


George Mormun, sworn, says: Deceased and witness went 
to Jane Wardsworth’s together; when they got there, found 
four or five men there; these men remained about half an 
hour and then left. After they left, deceased and Barbara 
Playmile went off into a room together; deceased asked 
witness to wait for him and not leave him, Witness re- 

mained in the room about three quarters of an hour; got 
tired waiting and thought he w me Zo _home went to the 


t was witness; witness coals it was, and said to de- 
ceased come let’s go; remained there a few moments, when 
prisoner and Guilford knocked at the door; they came in the 
house; prisoner with his knife open in his hand; they passed 
witness, and prisoner pushed open the door of the room where 
leceased was in; prisonerand Guilford walked in, and witness 
valked in after them ; prisoner gathered the girl Barbara round 
the waist and said, this is too sweet for higgers—prisoner re- 
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mained in the room a few minutes, and pulled out a billand 
said he would bet ten dollars that he could whip any God 
damn son of a bitch in the house. Calhoun then said he 
would bet twenty-five dollars that nobody in the house could 
whip him, and stamped on the floor; prisoner threw his hand 
on the bureau with the bill in it, and said he would or could 
whip deceased, and at once gathered him by the collar and 
shook him a little; the knife was still in prisoner’s hand, 
opened. Calhoun said to prisoner, “if you attempt to stick 
me with ee knife, Pl blow a hole through you,” and then 
put his hand behind him, Prisoner then shook C alhoun by 
the collar and said God dam you, I am _ not afraid of you, 
and flourished his knife around. Witness took hold of pris- 
oner by the wrist and said, Jim behave yourself; prisoner 
chen said to witness, if you dent turn me loose I’ll cut you. 
Prisoner still had Calhoun by the collar and flourishing his 
knife about. Prisoner struck Calhoun in the face, either 
with the flat side of the knife or with his hand, and Calhoun 
then struck prisoner. After Calhoun struck prisoner, they 
closed together, swept out of the room which was the last 
witness saw of them together. Guilford went out of the 
door with them, and as they went out, he either struck or 
kicked at one of them. Witness thinks Guilford kicked at 
Calhoun; never heard anything after they went out. After 
prisoner came back into the house, he asked witness if he 

saw him cut Calhoun Witness replied “no,’—so thinks; pris- 
oner said he eut him pretty damn badly, and showed the 
knife to witness aud Jane Wardsworth. Witness then left 
the house, went of to hunt deceased; did not see deceased 
again till the Coroner’s inquest. This took plack on the 4th 
December, 1857, at Jane Wardworth’s in the county of Mus- 
cogee. Witness don’t know that prisoner had any thing par- 
ticularly to do with Barbara Playmile; he went to see her 
occasionally, and- was in love with her. Believes the knife 
here shown to witness, to be the knife used as stated; only 


saw the blade at the time; had seen the knife before. 
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Matilda Wilson, for the State, swears: That she saw one 
lick through the bottom of the window. Calhoun came 
there (to June Wardsworth,) with George Morman. He was 
in the room with this girl at the time Thompson came in. 
Morman was in the hall; prisoner knocked at the door and 
Morman let him in; prisoner went in and commenced talk- 
ing to Barbara Playmile; prisoner turned round and said, 
“hell, Calhoun, you here;” asked Calhoun what was the 
news; Calhoun said “none at all I believe.’ Deceased 
then asked, “ what’s the news with you, Mr. Thompson.” 
Thompson replied, “none—I’m drunk.” Jim Guilford, 
prisoner and Calhoun, went out of the room together. Wit- 
ness did not see any lick nor any person attempt to strike— 
saw one lick after they had gone out of the door. As Cal- 
houn started to run towards the gate, the lick was struck by 
prisoner on Calhoun with his fist. After they had gone out, 
witness heard Calhoun say “ do pray if I have got any friends, 
take the knife away from him.’ Witness never heard any- 
thing more like blows or fighting. They were out of the 
door about fifteen or twenty minutes; prisoner came in the 
house into my room and said “ Matilda, I have cut him and 
will cut him again,” and showed witness a knife with blood 
on it. [A knife shown to witness.] This is the knife which 
did the cutting. This took place between eleven and twelve 
o’clock last Friday in this county. Deceased did not come 
back into the house. Prisoner said that deceased “broke 
and run as soon as he quit him.” 

John Duncan for the State, swears: He saw Calhoun the 
night he was cut; deceased asked witness to go after the 
doctor; he appeared to be feeble and short of breath, leaned 
on witness; witness saw that he was cut; saw three wounds 
on him; one on his left side, one on his breast and another 
wound, This was on Friday night last. 

Dr. Carriger, for the State, swears: That he was called to 
see deceased last Friday night; deceased was very faint from 
the loss of blood; breathed with difficulty; one wound in 
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the side, one in the small of the back, several on the head, 
and elsewhere; his opinion was that deceased would live 
but a little while; never told him that night that he would 
die. Deceased told witness he wished to bid him farewell, 
that he was dying ; witness tried to cheer him up; the sever- 
est wounds were one in the stomach and one in the left side, 
at the junction of second rib with back bone. Witness thinks 
the wounds mentioned in all probability would result in 
death ; attended him till his death, which took place at eleven 
o’clock on Sunday; he died of the wounds. Witness found 
deceased at Mr. McMichael’s, near the gas works. 

Wm. McMichael, for the State, swears: That on last Fri- 
day night while in bed, somebody knocked at the door; 
thought he knew the voice at the door—and deceased came 
to house of witness—the doctor said that there was no chance 
for him; that he was obliged to die; there was no chance 
for him; deceased was very faint; had some four or five 
wounds on him; was very bloody when he came to house 
of witness, he staggered and fell against the bed, and would 
have fallen over had he not supported him. Witness said 
to him, how could a man hold you and cut you so? Deceas- 
ed said that Guilford held him and prisoner cut him; he 
begged witness to get a doctor for him, and do all he could 
for him, that he was bound to die. When deceased came to 
witness’ house it was about 11 o’clock on Friday night last ; 
said he had been cut at the house of Jane Wardsworth in 
this city—said that Guilford and prisoner pulled him out of 
the door. 

Cross-Examined—Deceased said he was in the yard and 
not in the house. At the time he made this declaration to 
witness, deceased did not use any harsh words about prison- 
er, hor say anything against him; did not ask witness to 
send for a preacher or express any desire to live on, previous 
to making the declaration. The knife identified by witness, 
was a spring back dirk knife, the blade about four inches 
long. 
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Counsel for prisoner objected to the statements or declara- 
tions of deceased, and moved that they be excluded. 

The Court overruled the objection and admitted them as 
dying declarations, and counsel excepted. 

The State closed. 


The prisoner introduced no testimony. 


The Court amongst other things, charged the jury “that 
they must believe from the testimony that there was some 
assault by the deceased on the prisoner, or an attempt by 
him to commit serious bodily injury on the prisoner, to con- 
stitute the crime voluntary manslaughter.” 

To which charge prisoner excepted. 


The jury found the prisoner guilty; whereupon his coun- 
sel moved for a new trial on the grounds of error in all the ru- 
jings and charges above excepted to, and because the verdict 
was contrary to law and the evidence, which motion for new 
trial was overruled by the Court and counsel for prisoner ex- 


cepted. 
Jno. A. Jones and J.J. Stave, for plaintif in error 
Sol. Gen’). OLiver, for the State. 


By the Court.—McDoxatp, J. delivering the opinion, 


The prisoner on his conviction, moved the Court below 
for a new trial, and in the motion embraced all the decisions 
and rulings of the Court prior to and during the progress of 
the trial. The Court overruled the motion and the prisoner 


excepted. 
[1.] The first ground of the motion is the alleged error of 


nm 


the Court in refusing the continuance of the cause. fi 
crimes of the grade of that charged against the prisoner, 


motions for continuance must,be strict and special, it is 
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not suflicient for him to say that he has not been able to take 
steps towards preparation for his defence. It should appear 
in what respect he has not been able to prepare, as that he 
has witnesses; what he expects to prove by them; the 
ground of his expectation; who they are, and that he has 
not, on application, had an opportunity afforded him to pro- 
cure their attendance. The defendant deposes that until the 
bill was returned into Court he was unadvised as to the na- 
ture of the offence which would be charged against him. 
He knew he would be charged with homicide, and it was 
his duty to prepare for the grade of homicide which would 
constitute the highest offence against the laws. It does not 
appear that he had a witness who could prove any material 
fact. He gives the name of George Spivey, but it does not 
appear, with suflicient distinctness, that Spivey knows a sin- 
gle fact. The prisoner stated that he was informed and be- 
lieved that Spivey would prove certain facts, set forth in the 
affidavit. He does not even give the name of his informant, 
when he should have submitted his affidavit, with proof by 
himself or others, that Spivey was present at the time the 
‘ct charged upon the prisoner was committed. 

[2.] That the public mind was excited against the prisoner 
by the act, is no cause of itself for putting off the trial, It 
ought ever to be remembered, in discussing a point like this, 
that, such is the benignity of the law, the jury are always 
instructed by the Court, that if a reasonable donbt rests upon 
their mind of the guilt of the prisoner, they should acquit 
him; and further, that the Court will not, in cases of con- 
viction of a prisoner charged with a capital offence, allow a 
verdict to stand which could have been rendered by a pre- 
judiced jury only. Prior to the Act of 1856, in relation to 
the qualification of jurors to serve on the trial of persons 
charged with felonies, this Court had inclined to listen favor- 
ably to applications of this sort. Since that time, it is im- 
possible that a party on his trial for such an offence, if he 
choose to avail himself of all his legal rights, can have an 
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unfair trial, unless it be by the perjury of persons put upon 
him as jurors, or the palpable misconduct of the officers of 
the law. In this last respect, he is as much liable to imposi- 
tion and wrong in times free from excitement, as when there is 
an inflamed state of the public mind. The prisoner is not 
bound to have asa juror, a person who from having seen 
the crime committed has formed or expressed any opinion 
as to his guilt or innocence; or who has any prejudice or 
bias resting upon his mind against him; or who is not per- 
fectly impartial between the State and himself. We think 
that the laws fully protect and guard the rights of persons 
accused of the higher grade of crimes, by wisely providing 
for them an impartial trial; giving them the benefit of any 
reasonable doubt of guilt left on the mind of the jury by the 
evidence ; and, ultimately, by entitling them to a new trial 
if the verdict be against the evidence, the law, or justice of 
their case. 

[3.] The record in this case shows that the question put 
to the prisoner by the Solicitor General, as to the source of 
his information in regard to Spivey, was not intended to coun- 
teract the effect of the written showing made by the prisoner 
for the continuance of his cause, but to enable the Court to 
have the witness produced at the trial for his benefit, if pos- 
sible; and that the decision of the Court in regard to the 
continuance was not placed upon evidence elicited by the 
question of the Solicitor. 

[4.] The formation and expression of an opinion relative 
to the guilt or innocence of a prisoner from report, does not 
disqualify a person from serving as a juror on his trial. 

[5.] The evidence shows that the declarations of deceased 
given in evidence against the prisoner were made when he 
was in extremity, in the apprehension of death, and when all 
hope of recovery was gone, and the deceased at the point of 
death. These declarations were evidence, and properly ad- 
mitted by the Court. 

[6.] There is no error in the charge of the Court to the 
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jury that they must believe from the testimony that there 
was some assault by the deceased on the prisoner, or an at- 
tempt by the deceased to commit a serious bodily injury on 
him, the prisoner, to constitute the crime of voluntary man- 
slaughter. If a charge be not in the very words of the sta- 
tute, if it be not contrary thereto, it is legal. The terms of 
the act “to commit a serious personal injury on the person 
killing,’ means a bodily injury, and not a personal affront, 
or a personal wrong. It must be an injury that may deprive 
of life, and which must be prevented by a resistance of the 
like sort. | 

Without going through the evidence in this case, it is suf- 
ficient to say that the finding of the jury is abundantly sup- 
ported by the testimony, and that the conduct and act of the 
prisoner in taking the life of deceased, show an abandoned 
and malignant heart, which fix upon him the crime and 
guilt of murder. 


Judgment affirmed. 





Rosert S. Harpaway, plaintiff in error, vs. P. J. Semmes, 
defendant in error. 


If a mortgagee does not record his mortgage in three months, he risks having 
it postponed, to after-made mortgages, and to judgments obtained before he 
has foreclosed it; but this is all he risks. 


Garnishment, from Muscogee county. Decided by Judge — 
Worriti, November Term, 1857. 


A summons of garnishment was issued, in an action brought 
by Robert S. Hardaway against Edward T. Taylor, directed 
to Paul J. Semmes. Semmes answered, and upon the hear- 


20 VOL. XxIV. 
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ing, the plaintiff introduced as a witness, the garnishee, 
Semmes, who testified that Taylor had deposited in his 
hands, as agent of the State Bank, collateral security for a 
debt due from him to the bank, which he turned over to the 
bank before theservice of thesummons of garnishment. That 
he had also previously to the service of the said summons, 
(which was admitted to have been made on the 14th day of 
November, 1856,) taken from Taylor two mortgages, one on 
his house and lot, and the other on two negroes. Could not 
remember the dates of the mortgages, nor whether they were 
made to him (in the wording of them) individually, or as the 
agent of the bank. On being shown one of the mortgages, 
he testified that it was given in September, 1856. Both the 
mortgages were given him on the same day, and in the word- 
ing of them, to him individually, but really as agent of the 
bank, and that though they were so given, he had no interest 
in them, but they were given to secure a debt due to the 
bank. These mortgages were in his hands, but since that 
time had been foreclosed, and he had received, as agent of 
the bank, and appropriated to the payment of the debt of the 
bank, from the sale of one of the negroes, about $1,000, and 
that the proceeds of the sale of the other property was held 
up in the Sheriff’s hands by the plaintiff’s attorneys; could 
not remember how many mortgages, or the dates of them, he 
had taken from Taylor, but he thought he had taken two 
others in each case, and when he took the first the under- 
standing between himself and Taylor was, that the mortga- 
ges should not be recorded just then, but that Taylor should 
renew them or give new ones when the time, limited by law 
for the recording of mortgages,expired. There wasthe same 
. understanding when the second mortgage was given, and al- 
so when the third and those he held were given, and upon 
one of which he had received $1,000. That the other two 
mortgages had not been recorded, and the third only citer 
Taylor ranaway,but within three months from its execution. 
According to his recollection, the time for recording had 
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elapsed in each of the two preceding mortgages before the 
succeeding ones were given. That notwithstanding the un- 
derstanding between himself and Taylor, he did not consider 
ita binding contract against him, but only a request to which 
he assented, and as a matter of courtesy, promised Taylor 
not to record them, but said he should reserve the right to do 
so if he thought it prudent. That at the time of the service 
of the summons of garnishment, he was not indebted to Tay- 
lor, nor had he any effects or property of any kind belonging 


to him. 


After argument, the Court proceeded to charge the jury, 
that if they believed from the evidence that Dr. Taylor was 
indebted to the bank, and gave to the garnishee, as agent of 
the bank, and to secure a debt due to it, the mortgage testi- 
fied to, and that when the first mortgage was given it was the 
understanding between the garnishee and Taylor that it 
should not be recorded, and that before the time elapsed he 
(Taylor) would give another mortgage on the same property 
to secure the same debt, and that the mortgage was not there- 
fore recorded, and that a second mortgage was given in pur- 
suance of that agreement, and at that time a similar un- 
derstanding was entered into as to that mortgage and carried 
out, and a third given in pursuance thereof, and a similar un- 
derstanding in regard tothat; and they should further be- 
lieve that the latter mortgage was recorded within the three 
months after its execution, and that the garnishee received 
the $1,000 or any other sum, as agent of the bank, and paid 
it over to the bank on the last mortgage; that he was enti- 
tled to hold it, and that it was notthe money of the defend- 
ant Taylor, and that that was the only issue they had to try: . 
the counsel for plaintiff, Hardaway, averring to the Court, 
at thetime, that he only contended forthe $1,000 received on 
the mortgages, and in the course of his argument to the jury, 
and at the conclusion thereof, disclaimed all other demands, 
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Plaintiff’s counsel requested the Court to charge the jury, 
that if they believed that there was an understanding be- 
tween Semmes and Taylor, at the time the mortgages were 
given on the two negroes, as testified to by witness, that the 
mortgagee should withhold the mortgage from record, and 
that the mortgagor should give another mortgage before the 
time, required by law that mortgages on personal property 
should be recorded, expired; and that the mortgage was not 
recorded ; that the mortgage was void as to creditors, and had 
no lien on the property as between the mortgagee and Tay- 
lor’s creditors. ; 

Plaintiff’s counsel also requested the Court to charge the 
jury, that if they should believe that the mortgage under 
which the money was received by Semmes, was made to 
Semmes individually, and that at the time Semmes received 
the money Taylor did not owe him any thing, the money se 
received was still the money of Taylor. That if they be- 
lieved that the garnishee had become indebted to Taylor, or 
obtained any of his property or effects since the summons of 
garnishment, that he was answerable for the same as if he 
had received it before, and had it at the time of the service— 
the plaintiff’s counsel offering at the same time to amend the 
traverse so as to include it. 

The Court refused to give these charges, and to the refusal 
of the Court to charge as requested, and to the charges given 


by the Court, the plaintiffs counsel excepted, and assigned 
the same as error. 





Doveéuerty, for plaintiff in error. 


Hortr & Hurcuins; WettBorn, Jounson & Stoan, for de- 
fendant in error. 


By the Court.—Bennine, J. delivering the opinion. 


The only law subjecting a mortgagee to any risk, for not 
recording his mortgage in three months, is that contained in 
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the fourth section of the Act of 1827, entitled, “an Act to 
provide for the recording of deeds of. mortgage,” &c. That 
section is in the following words: “ Upon failure to record 
any mortgage as hereinbefore required, within the time or times 
hereinbefore specified for recording the same, that then and 
in such case, alljudgments obtained before the foreclosure of 
the said mortgage, and also any mortgage executed after the 
same, and duly recorded, shall take lien on the said mort- 
gaged property, in preference to the said mortgage.” Pr. 
Dig. 166. 

This law does not subject a mortgagee to any loss in such 
a case as the present. The garnishing creditor in the pres- 
ent case, did not obtain his judgment, (if at all,) “before the 
foreclosure” of the mortgage; he was not the holder of a 
mortgage “executed after” this mortgage. His case is not 
within the law. 

Indeed, it does not appear, that he gave credit in conse- 
quence of the non-registration ofthe mortgages. 1t does not 
appear that he ever searched the records. His debt may have 
been older than the oldest of the three mortgages. . 

Nothing in the common law required, or even encouraged, 
a mortgagee to record his mortgage. 

We see nothing erroneous in the decisions excepted to. 

There doesnot seem to have been any thing in the evi- 
dence, to authorize the last request. 


Judgment affirmed. 
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CuamBerLaAin & Bancrort, plaintiffs in error, vs. O. M- 
Stone, defendant in error. 


{1.] The holders of a partnership note given for a bill of goods, renewed it with 
one of the partners, extending the day of payment, after the dissolution of 
the partnership, and without the knowledge of the other partner. 

Held, That this discharged the other partner. 

[2.] The holders of a partnership note, after the dissolution of the partnership, 
renewed the note with one partner, without the consent of the other, exten- 
ding the day of payment, and thus discharged the other partner. After- 
wards, he, with a knowledge of the facts, agreed to pay the note. 


Held, That he was bound by his promise. 


Assumpsit, from Muscogee county. Tried before Judge 
-WorriLi, November Term# 1857. 


This was an action brought by the plaintiffs in error, ona 
note which was given in renewal of a note for $1,423 33, of 
the 24th of February, 1851. 

In February, 1851, the plaintiffs, who were partners, sold 
goods to the firm of Stone & Johnson, to the value of $1,423 
33, for which amount they gave the firm note, payable six 
months after date. Before the note became due the firm of 
Stone & Johnson was dissolved. When the note was pre- 
sented for payment, Johnson gave a note signed in the name 
of the firm, as a renewal of the former note. 

Upon this latter note the plaintiffs in error brought an ac- 
tion against Osborne M. Stone, and at the trial proved by 
Daniel Miler, that the note sued on was written by himself, 
and signed by Johnson with the name of the firm, and that 
no one was present at the time but himself and Johnson, and 
that the original note of the 24th of February, 1851, was giv- 
en up to Johnson, and that the goods for which it was given 
had never been paid for. That he had a conversation with 
Stone about the note sued on, at Columbus, Georgia, in Jan- 
uary, 1853, when Stone promised to pay the note, asked in- 
dulgence and begged not to be sued upon it; this indulgence 
witness, as the agent of the plaintiffs, granted, and advised 
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Stone to get enough of the assets of the firm to secure him- 
self from ultimate loss, Stone said he had the means of 
paying and would pay the note. Thatat the time the note 
sued on was given, the partnership of Stone & Johnson was 
dissolved, and that he and the plaintiffs knew of that dis- 
stolution. 

Plaintiffs also proved by Alexander Isaacs, that the note 
was written by Miler, but signed with the firm name by 
Johnson ; that he was at Columbus in December, 1853, and 
January, 1854, and at that time had a conversation with 
Stone in regard to the note, and that he showed the note to 
Stone and demanded payment of the same; that Stone re- 
fused, and said he would not pay the note unless compelled. 
by law; that witness told Stone that he (Stone) had previ- 
ously promised Miler to pay the note, which promise Stone 
admitted, but said that after the promise he had consulted 
some one who informed him that he was not bound to pay 
the note, because Johnson had signed it with the firm name 
after the dissolution; that Stone admitted the justice of the 
debt, and that the firm had received value for which the 
original note was given. 


Defendant proved by William Hudson, the formation of 
the partnership between himself and Johnson; that he (de- 
fendant) had sold out; that Johnson became insolvent and 
afterwards died. He also proved by the answers of plain- 
tiffs, that they had notice of the dissolution of the partner- 
nership at the time the note sued on was given. 


Upon the conclusion of the argument, the Court charged 
the jury as follows: 

ist. If you believe from the evidence that the note sued 
on was given in renewal of the original note of Stone & 
Johnson after the firm was dissolved, and if you believe 
plaintiffs at the time knew of said dissolution, and if it was 
done by Johnson alone, without the knowledge and consent, 
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of Stone, then Stone is discharged from all liability, both up- 
on the note sued and also upon the original bill of goods. 

2d. But if from all the facts and circumstances proven on 
the trial, you believe that Stone knew the fact that the note 
was renewed at the time it was done, and gave his assent 
to it, then, although it was done by Johnson alone, and af- 
ter the dissolution, Stone was bound by it, and they would 
find for the plaintiffs the amount of the note with interest 
and costs of suit. 

3d. But ifthe jury believe from the testimony, that the 
note sued on was given in renewal by Johnson alone, and 
without the knowledge and consent of Stone, and after the 
dissolution, and if plaintiffs knew of the dissolution at that 
time, then the subsequent promise of Stone to pay would not 
be binding on him. 


The counsel for the plaintiffs then requested the Court in 
writing, to charge the jury as follows: 

ist. If you believe from the evidence that the note sued on 
was given in renewal of the original note of Stone & John- 
son, and after the dissolution of the firm, and after plaintiffs 
knew of the dissolution, and though done by Johnson alone, 
without the knowledge or consent of Stone, still Stone 
would not be discharged from his liability on the original 
bill of goods, unless the jury should believe it had been pro- 
ven that at the time plaintiffs renewed the note with John- 
son it was expressly stipulated and agreed that the renewal 
note should be taken as a payment and extinguishment of 
the original indebtedness. 

2d. And further, that ifthe jury should believe that when 
Miler, the clerk and agent ofthe plaintiffs, renewed the note 
with Johnson, nothing else took place than that the note was 
renewed by Johnson alone, without the knowledge or con- 
sent of Stone, and after the dissolution of the firm, and after 
this dissolution was known to plaintiffs, that that alone would 
not be sufficient to discharge Stone from his liability for the 
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original bill of goods, but in order to discharge him, it must 
further appear from the proof, that the plaintiffs at that time, 
expressly stipulated and agreed to take the renewed‘note in 
payment and discharge of the debt, and if this had not been 
proven, they must find for the plaintiffs on the original bill 
of goods, 

3d. If the jury believe from the evidence that Johnson, 
without any direct authority from Stone, signed the firm name 
to the note sued on, after the dissolution of the firm, and af- 
ter this dissolution was known to plaintiffs, yet, if they be- 
lieve from the evidence that Stone sanctioned and adopted 
the act of Johnson, the plaintiffs are entitled to recover. 

4th. If the jury believe from the evidence that Johnson, 
without any authority from Stone, signed the firm name to 
the note sued on, after the dissolution of the firm, and after 
this was known to the plaintiffs, yet, if they believe from the 
evidence that Stone subsequently, with a full knowledge of 
all the facts, ratified the act of Johnson, the plaintiffs are en- 
titled to recover. 

5th. If the jury believe from the evidence that Johnson, 
without the authority of Stone, signed the firm name to the 
note sued on, after the dissolution of the firm, and after this 
fact was known to plaintiffs, yet, if they believe from the evi- 
dence that Stone subsequently, with a full knowledge of the 
facts, promised to pay the note sued on, the plaintiffs are en- 
titled to recover. 

The Court refused to give these charges asrequested. The 
jury found for the defendant, and the plaintiffs excepted, as- 
signing as error the charges given by the Court, and the re- 
fusal of the Court to give each and every of the said charges 
as requested. | 


Jounson & Stoan, for plaintiffs in error. 


_ Ineray, contra. 
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By the Court—Bennine, J. delivering the opinion. 


What is contained in the first paragraph of the charge, is 
right. 

[1.] The taking of the new note by the plaintiff was, at 
least, a suspension of their right to demar.d payment of the 
debt, until the new note fell due; and, therefore, the effect 
was, to put the debt in such a condition that Stone would no 
longer have the right, to pay it up immediately, and demand 
contribution from Johnson, but would have to wait till the 
note fell due, before he could pay it up, and demand this 
contribution. An urrangement or agreement between the 
plaintiffs and Johnson, having such an effect as this, was suf- 
ficient to discharge Stone. So it was held by this Court, in 
this case, when the case was up before. 20 Ga. 262. 

What is thus said of this part of the charge, disposes also, 
of the first and second requests to charge. 

The second paragraph of the charge, is certainly good as 
far as it goes. 

The third paragraph of the charge, seems to us to be er- 
roneous. 

[2.] A subsequent ratification, with a knowledge of the 
facts, will make good the act even of one who is not agent; 
a subsequent promise, with knowledge of the facts, will re- 
vive a debt barred by the statute of limitations, a debt barred 
by bankrupt laws, a debt from which the endorser has been 
discharged, by the negligence of the holder. 

The decisions that support these positions are now too nu- 
merous, and of too long standing, to be resisted, although 
they are it must be admitted, in the very teeth ofthe great 
common law maxim, that a contract without consideration, 
is not binding. 

What is thus said of this part of the charge disposes also, 
of the third fourth and fifth requests. 

There ought to be a new trial. 


- 


Judgment reversed. 
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James Guitrorp, plaintiff in error, vs. Toe Stare or GEor- 
eta, defendant in error. 


T. & C. were engaged in a fight in which, T. stabbed C. to death. G. interfer- 
ed by laying hold of C. The evidence was such, as to raise a reasonable 
doubt, whether G’s object in this was not rather, to separate T. & C., than to 
aid T. The jury found G. guilty of murder. 

Held, That the verdict was contrary to the evidence. 


Murder, from Muscogee county. Tried before Judge 
Worritt, November Term, 1857. 


The bill of exceptions in this case was filed, alleging error 
in the decision of the Court below in refusing a new trial 
under the following circumstances. 

James Guilford the plaintiff in error, was indicted for mur- 
der, and or. the case coming on for trial in November Term, 


1857, prisoner’s counsel moved for a continuance, grounding 
his application on an affidavit made by the prisoner, that he 
could not go safely to trial, as the alleged crime was com- 
mitted during the then term of the Court, and that the pub- 
lic excitement was such that he feared he could not obtain a 


fair trial. 
The Court overruled the showing for a continuance and 


the prisoner excepted. 


The parties then proceeded to select and empannel a jury, 
and while doing so, Stephen D. Lewis was called and sworn 
by the Solicitor General, and asked the questions prescribed 
by the Statute, which questions Lewis so answered as to 
make himself a competent juror. Prisoner’s counsel then 
proposed to ask him “whether or not he (Lewis) had not 
said to the counsel for the prisoner on the morning of the 
trial,in the court room, that the prisoner was guilty, and 
ought to be hung.” The Court refused to allow the question 
to be put, deciding that when a juror had qualified himself 
under the statute it was not competent for the prisoner to 
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disqualify the juror by his (the juror’s) own oath; and to 
this decision the prisoner excepted. 


The following witnesses were examined on the part of the 
State: 


George Morman testified: That he and deceased went to 
Jane Wardsworth’s, there were some four or five countrymen 
there, they stayed there about three-quarters of an hour. 
Witness got up and went and knocked at the door, they both 
asked if that was witness: he replied yes, and told deceased 
to come and go, and said he was going. Deceased asked 
witness to wait and not leave him. In a minute or two, 
Thompson and the prisoner at the bar came there and knock- 
ed at the back door, and came in together—T'hompson with 
his knife open, and walked by witness and went to the room 
where deceased and Playmile were, and either pushed or 
knicked the door open, and after they got in Thompson hug- 
ged and kissed Miss Playmile, and said this is too sweet for 
niggers. Thompson turned round, pulled out a $10 bill and 
said that he would bet it he could whip any Gop damned son of 
a bitchinthe house. Deceased said he would bet $25 no one 
in the house could whip him. Thompson showed his hand 
with the $10 on the bureau, and said he would bet it, he 
could do it, and seized deceased by the coat collar, saying that 
Gop damn him, he was not scared of him (deceased,) and 
shook him awhile and flourished his knife around deceased. 
Witness caught Thompson and told him to behave himself. 
Thompson replied, if witness did not turn him loose, Gop 
damn him, he would cut him (witness,) and again caught de- 
ceased. Deceased said, if Thompson attempted to cut him 
with his knife, he would blow a ball through him. Thomp- 
son flourished his knife around the face of deceased and 
struck deceased in face with flat side of knife. Deceas- 
ed then struck Thompson in the stomach or breast; they 
then closed together and pulled out in the entry, deceased 
trying to pull loose, and Thompson holding him, and in this 
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way they went out doors and into the back yard ; as they went 
out doors saw prisoner kick or knock deceased; at Thomp- 
son and prisoner afterwards came in the house together; 
Thompson asked if witness saw him cut him; witness re- 
plied no; he then said he had cut deceased Gop damned 
deep, and showed the knife which he then had in his hand 
open. Witness then left and came to Griffin’s bar, and prison- 
er followed after him and came with him as far as the bar, and 
witness saw prisoner no more. All this was between 11 and 
12 o’clock at night. Witness identifies the knife. All this 
was on the 4th December 1857, on Friday night. Guilford is 
older and stouter than deceased, who was about 21, and 
would weigh about 140 pounds. 

Cross-Examined—Hardly ever saw Thompson without 
he had his knife. Prisoner had no weapon. ’T was a dark 
night. Heard some one tell deceased and Thompson not 
to fight ; dont know whoit was. Thinks prisoner cowardly ; 
nota fighting man. From seeing prisoner’s arm, does not 
think he is strong in it. ’Twasa dark rainy night. Jane 
Wardsworth shoved deceased, prisoner, Thompson and Bar- 
bara, out of the house and closed and barred the door. Wit- 
ness was excited and scared. Prisoner was then about half 
drunk. Thompson was drunk. Thompson loved Barbara. 

Re-Examined—I thought it was Jane Wardsworth told 
them not to fight. 

John B. Griffin, testified: On the night deceased was cut, 
Thompson and prisoner were at his house all the evening, 
both were drinking considerably about nine or ten at night. 

Matilda Wilson, sworn, testified: That at the time of cut- 
ting, Mr. Morman, Jane Wardsworth, Barbara Playmile, her- 
self and sister, were at Jane Wardsworth’s; Thompson 
knocked at the door, and Morman let them in, (prisoner and 
Thompson;) Thompson commenced talking with Barbara 
Playmile, and turned round and said, “hallo, Calhcun, you 
here; what’s all the news;’’ deceased said, “none at all. 
Deceased then asked Thompson the news, Thompson re- 
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plied, “ nothing, I’m drunk again.” Thompson hada knife in 
his hand ; heard nothing pass between them; they then went 
out the door together, to-wit: Thompson, prisoner and de- 
ceased; deceased seemed to be trying to get away. Deceas- 
ed run after they got in the back yard, and witness saw 
through the bottom of the window Thompson strike him 
one lick. Prisoner was there standing by the side of Thomp- 
son. They were out of doors 15 or 20 minutes. Witness 
supposes Thompson and prisoner came back in the house 
together; while they were in the yard, Calhoun said, “ gen- 
tlemen if I have got any friends, take the knife away from 
him.” 

Cross-Examined—l’risoner had no knife. Witness saw 
no blow by prisoner. Prisoner was drunk; he went off 
with Morman. 

Barbara Playmile, deposed: On the night deceased was 
cut, he and Morman came to Jane Wardsworth’s together; 
deceased asked if witness had a room, witness answered she 
had, and he asked witness to walk into her room that he 
wished to talk. They had been there three-quarters of an 
hour, when Thompson and the prisoner came. As they 
came in, deceased was in the act of leaving. Thompson 
commenced conversing with witness, and did’nt take any 
notice of deceased for five or six minutes; he then turned 
and said “hallo, Calhoun, you here.” Deceased said he 
was. Thompson asked deceased how he came on, and the 
news; deceased said he had no news. Deceased asked 
Thompson the news; he replied he had none, only he was 
drunk; and Thonipson then turned back and began to talk 
with witness. Thompson then pulled out a $10 bill, and 
asked witness if she did not want it. Witness said no, and 
told him to put it back. Thompson put it back, and began 
to talk with witness. Thor:pson then pulled out the bill 
and said he would bet it, that no man who had anything 
against him could whip him, lieecased pulled out $5 and 
threw it by Thompson’s $10, and said that he would bet five 
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to ten, that no man could whip him, and that the first man 
who struck or drew a knife on him, he would blow a day- 
light hole through him. Deceased run his hand under his 
coat, as if to draw a pistol, and Thompson run up and 
caught him by the collar. Deceased told Thompson several 
times, to let him loose. Thompson would not do it. De- 
ceased then struck Thompson in the face. Witness then left 
her room, and left prisoner standing in the door by Thomp- 
son. Witness saw no more, except that she saw deceased 
start out of the door, and Thompson and prisoner followed 
him. Thompson when he first came in, had his knife open 
and kept it in his hand, all the time. Prisoner and Thomp- 
son both seemed to be after deceased as he went out of the 
door. After this, prisoner and Thompson came back in the 
house, and Thompson said he had cut deceased and had cut 
him deep. Thompson staid at the house till morning. 

Cross-Examined—When deceased and Thompson were 
about to fight, prisoner said, boys don’t fight in the house, 
and caught the arm of Thompson. Jane Wardsworth shut 
the door as the three went out. Thompson always came in 
the house with his knife open-—’twas his habit. 

Dr. John H. Carriger, stated: That on the night deceased 
was cut, he was called to see him. Deceased was very faint 
from loss of blood, and the wounds on his person. He 
breathed with difficulty. Witness found him with a wound 
on the left side entering about the cartileges of the ribs pene- 
trating the stomach, one entering the chest cavity a little be- 
low in front of left shoulder blade, and other less important 
wounds, over various parts of his body. The two wounds 
first mentioned were in opinion of witness, mortal. Deceas- 
ed asked witness to come to see him; that he was dying and 
~ wanted to bid him farewell; that he knew witness would 
do all he could for him, and asked forgiveness for his former 
bad treatmentof witness. Told deceased that though bad- 
ly wounded, witness hoped he would recover. Deceased re- 
plied, that he knew he wasdying. Deceased said the wounds 
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were inflicted for a little cause. Deceased lived from Friday 
till Sunday. 

William McMichael, said, the deceased came to his house 
on Friday night about eleven or twelve o’clock, and said that 
he was cut and bound to die. Deceased was very bloody, 
faint, and asked to lie down. He staggered when witness 
took hold of him, and laid him down in the front room. 
Witness asked him how he let a man cut him up so; de- 
ceased said there were two of them. Witness asked him 
who cut him, and he said James Thompson, and that prison- 
er held him while Thompson cut him; that prisoner pulled 
him out of the house, and kicked him as he went out. 

John Duncan said, that he saw deceased on the night he 
was cut, at the house of Griffin on front street. He asked 
for Jack Gammell. Deceased was bloody. Witness went 
to him and asked what he wanted. He replied, he wanted 
witness to go with him after a doctor, Witness started with 
him. Deceased got short of breath; witness caught him 
and suggested his going to his brother’s-in-law, and took 
him there. His brother-in-law went for the doctor, and wit- 
ness stayed till the doctorcame. Asked deceased where and 
how he got cut. He said he was bound to die: Thompson 
cut him at Jane Wardsworth’s; that Thompson and prisoner 
came there together, and that he was lying on a bed with a 
woman; that when Thompson said he could whip any Gop 
damned son of a bitch in the house, he rose up and Thomp- 
son clinched him, and prisoner took hold of him and made 
out that he was trying to part them, but would not do it till 
he deceased was cut all to pieces. 

Catharine Calhoun, testified: That about half-past eleven 
or twelve o’clock on Friday night, she saw the deceased ; 
he was covered with blood ; when he saw witness, he hand- 
ed out his hand and said farewell sister, farewell, I am a dy- 
ing man. Witness asked him how he came in that fix 
he replied, sister, I was ina bad house. Witness asked him 
why he did not run, and he replied, how could I run, while 
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the prisoner held me by the arm Thompson cut me. De- 
ceased exhibited no ill-will to Thompson or prisoner, that 
witness could see. Deceased said, sister get down and pray 
for me; my trust is in the Lord, but you pray forme. He 
was good and pious. 


Counsel for the prisoner objected to the admission of so 
much of the testimony of John H. Carriger, Wm. McMi- 
chael, John Duncan, and Catharine Calhoun, as related to 
the declarations of the deceased. 

The Court overruled the objection and allowed all the evi- 
dence to go to the jury, and to this the prisoner excepted. 


{t was admitted by the prisoner’s counsel in the argument, 
that Thompson killed the deceased, and that prisoner went 
with Thompson on the night in question, to Jane Wards- 
worth’s, and was present when Calhoun was killed. The 
Court thereupon charged the jury, that if they should believe 
that the prisoner went with Thompson to the house of Jane 
Wardsworth with no common intent between them to have 
a difficulty with Calhoun, and when they got there a fight 
took place between Thompson and Calhoun in the house, 
and prisoner participated or took part in it, and after they 
got out into the yard, Thompson stabbed Calhoun and pris- 
oner held him, so that Thompson might cut him, and Cal- 
hhoun died of the wounds then inflicted on him, then prisoner 
is guilty of the crime of murder, as much so as if the fatal 
wound had been inflicted with his own hand. But if the 
jury should believe from the evidence, that prisoner did not 
take part in the fight, that he did not hold Calhoun so that 
Thompson might cut him, but that he only interfered to sep- 
arate the parties, then he was guilty of no crime, and the 
jury should acquit him. 

To this charge the prisoner excepted. 


The jury found the prisoner guilty of murder. Prisoner’s 
counsel moved the Court to commute the punishment .rom 
21 VOL, XXIV 
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death to perpetual imprisonment, on the ground that the evi- 
dence on which he was convicted was circumstantial. 
The Judge said that if he believed he had the power, he 
would commute the punishment, but that in his opinion the 
evidence was not circumstantial, and he had no power over 
the matter; and to this decision prisoner excepted. 

At the same term the prisoner moved for and obtained a 
rule nts? for a new trial on the following grounds: 

1st. Because the Court erred in overruling the showing of 
the prisoner for a continuance. 

2d. Because the Court erred in refusing to allow the pris- 
oner to ask Stephen D. Lewis, who had qualified himself as 
a juror in answer to the questions propounded to him under 
the statute, and was put by the State on the prisoner: 
“ Whether or not he Lewis had not said to the counsel for 
the prisoner on the morning of the trial in the Court room 
that the prisoner was guilty and ought to be hung.” 

3d. Because the Court erred in admitting in evidence 
the declarations of the deceased as set out in the brief of 
the testimony. 

4th. Because the jury found contrary to law. 

5th. Because the jury found contrary to the weight of the 
evidence. 

6th. Because the jury found contrary to the evidence. 

7th. Because the Court erred in refusing, on motion of 
prisoner’s counsel, to ccemmute the punishment to perpetual] 
imprisonment, stating that he would commute the punish- 
ment, but in his opinion the evidence was not circumstan- 
tial, and it not being so, he had no power so to do. 

The Court?after argument, overruled the motion for a new 


trial, and prisoner excepted. 


C. J. Witxrams and J. J. Stang, for the plaintiff in error. 


Solicitor General, Oxiver, for the State. 
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By the Court.—Bernnine, J. delivering the opinion. 


The Court below refused to grant the motion for a new 
trial. Was that right? 

One of the grounds of the motion was, that the verdict 
was contrary to the evidence. Was this ground well found- 
ed ? 

There can be no doubt, that Guilford interfered in the fight 
between Thompson and Calhoun, by laying hold of Calhoun 
He may have done this to aid Thompson, or he may have 
done it, to separate the combatants. If the former was his 
object, he was guilty; if the latter was his object, he was 
innocent. 

Which was his object? Or, rather, is it clear beyond a rea- 
sonable doubt, that the former, and not the latter, was his 
object? This is the question, so faras the present ground is 
concerned, 

The answer to the question, depends, mainly, on the dy- 
ing declarations of Calhoun himself. 

Duncan’s testimony as to these declarations is, that Cal- 
houn declared, that “when Thompson said he could whip 
any Gop damn son of a bitch in the house, he rose up, and 
Thompson clinched him, and prisoner took hold of him, and 
made out like he was trying to part them, but would not do 
it, till he deceased was cut all to pieces.” 

According to this, Guilford “ made out like he was trying 
to part them,” all the time, and finally did part them, though 
not until after the mortal wounds had been given. 

That Guilford was merely feigning an effort to part the 
combatants, could have been only matter of opinion, with 
Calhoun. Is there not enough to raise a reasonable doubt, 
as to whether, he was not mistaken in this opinion? 

The time of the fight was eleven or twelve o’clock of a 
dark rainy night. Calhoun therefore, in getting his impres- 
sions, would be deprived of the aid of a sense the most im- 
portant of all, the sense of sight. Guilford was drunk; 
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and a drunken man can make but an awkward hand at part- 
ing two men fighting. It may well be, that the honest 
efforts of such a man to accomplish that object, would ope- 
rate unfairly ; and if they do, it is most natural that the par- 
ty against whom they so operate, will construe them into 
foul play. Guilford did, finally, part the combatants; true, 
not until after Calhoun was “cut all to pieces.” But there 
is no evidence to show, that Guilford, if trying to part them 
in good faith, could, by his utmost efforts, have done it soon- 
er than he did. He was drunk—he wasa man “ not strong” 
in his arms—the night was dark and rainy—the stabbing 
was probably completed in a few seconds, after the parties 
commenced fighting. And if Guilford was merely feigning, 
why should he part them, as long as Thompson was dispos- 
ed to fight. In the dark he could not know the extent of 
the wounds inflicted by Thompson, if he could know, that 
wounds were inflicted at all. And if his object was to aid 
Thompson, why should he separate them until he knew this ? 
Why rather, should he not continue the aid, until Thomp- 
son expressed himself satisfied, or desisted from the fight? 
And then, what motive was there, for Guilford’s joining 
Thompson in the fight. He had no cause of quarrel with 
Calhoun. No word of insult, or of anger, had passed be- 
tween them. It was Thompson, that was attached to the 
woman, Playmile, not he. The connection between him: 
and Thompson, seems to have been transient. They came 
to the house together, but came there in ignorance of whom 
they were to meet. Guilford departed almost directly after 
the fight, in company with Morman, a friend of Calhoun, 
leaving Thompson behind, where he stayed all night. When 
the partics were about to fight in the house, Guilford said, 
“boys, dont fight in the house, and caught the arm of 
Thompson.” 

We think that there is enough to raise a reasonable doubt, 
as to whether Guilford was not really, rather than feignedly, 
merely, endeavoring to separate the combatants. 
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If there is, the verdict was contrary to the evidence. 

This ground of the motion, then, is in our opinion, a good 
ground, 

There is nothing in the second ground. King vs. The 
State 21, Ga. 221. 

Nor is there anything, in the first and third grounds. See 
Thompson vs. The State, argued and decided immediately 
before this case. 

The fourth and fifth grounds are involved in the sixth, 
which has already been considered. 

The case is manifestly, not one of circumstantial evidence. 
Therefore, the seventh ground is without foundation. 

A new trial is granted on the sixth ground alone, viz: that 
the verdict was contrary to the evidence. 


Judgment reversed. 


DanieL G. Hugues, propounder, plaintiff in error, vs. Wyatt 
MerepiTa and Wire, caveators, defendants in error. 


If the person who writes the will, takes a large benefit under it, then, in order 
to show that the testator knew the contents of the will, it is necessary to 
show, that the will was read overto him, or by him, or to show that he gave 
instructions for such a will, or to show something equivalent as evidence to 


one of these facts. 


Caveat to will, from Twiggs. Tried before Judge Powers, 
September Term, 1857. 


This was a caveat, tried on appeal from the Ordinary, toa 
paper propounded as the last will and testament of John W. 
Allen, deceased. 

The Ordinary pronounced in favor of the paper propound- 
ed as the last will and testament of John W. Allen, deceased, 
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and gave judgment admitting the same to probate and re- 
cord, except the fenth and fourteenth clauses, which he re- 
jected, as coming within the provisions of the Act of 1818, 
concerning the manumission of slaves by will. From this 
judgment of the Ordinary caveators appealed, and the case 
was tried by a special jury, at September Term, 1857, of 
Twiggs Superior Court. 

Both parties having submitted their proofs, after argument 
by counsel, propounders requested the Court to charge the 
jury as follows: 

Ist. That if from the testimony they should believe that 
deceased had sound and disposing mind and memory, so 
as to dispose of his property with judgment and discrimina- 
tion, although they should believe him to be in a dying state 
when he made his will, the law considers him in such cases 
as having testamentary capacity. 

2d. That by the principles of the common law of force in 
Georgia, it is only in a case where the capacity or mind of a 
testator is imbecile or doubtful, and the person writing the 
will takes a considerable legacy under the will, that the law 
requires proof of the reading of the will by the testator, or a 
knowledge of its contents. 

3d. But when the testator is of sound and disposing mind 
and memory, and can read and write, and does actually sign 
the will, and say it is his will, and that he had read it or 
heard it read, (there being no proof of fraud on the testator,) 
such a will being in accordance with the principles of the 
Jaw, must be set up and sustained by a jury, notwithstand- 
ing any opinion they may entertain as to the justice of its 
provisions. 

4th. That however capricious or unreasonable a will may 
be, whether by it the property of testator was given to his kin, 
or to strangers to his blood, or to a person who has no claim 
by kindness or friendship on his bounty, it was the legal right 
of testator to dispose of his property by will, in such way as 
might have seemed good in his own eyes. 
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5th. That the will must be sustained by the jury, unless it 
satisfactorily appears that deceased, from lack of suflicient 
mind and memory at the time of making it, or other cause, 
was constrajned to act against his will, intentions, affections, 
and wishes. . 

6th. That to constitute undue influence, some act or acts 
must be proved to have been done by Combs or Hughes, to 
cause Allen, the deceased, to dispose of his property by will, 
contrary to his wishes and desires. 

7th. That if the jury believe that testator read the will, or 
heard it read, it is evidence that he knew its contents. 

His honor Judge Powers refused to charge the second, third 
and fifth requests, in the words thereof, not because he says 
the principles therein stated were not abstractedly true, but 
as applied to this case, he desired to qualify them. 


The jury having been charged by the Court, found for the 
will, with the exception ofthe 10th and 14th clauses thereof, 
attempting the manumission of slaves contrary to the laws of 
the State of Georgia. 


Caveators moved for a new trial, because 

ist. The jury found contrary to the evidence, and against 
the evidence. 

2d. Because the verdict was contrary to law. 

3d. Because the jury found against the charge of the Court. 

4th. Because the verdict is decidedly and strongly against 
the weight of the evidence. 

5th. Because the Court erred in allowing the propounderto 
read the will to the jury, as it contained clauses manumit- 
ting slaves. 

6th. Because the Court erred in refusing to charge the ju- 
ry, that the testator having endeavored to manumit and set 
free a part of his slaves by his said will, avoided the whole 
will, but charged that it only avoided the clauses in and by 
which said manumission was attempted. 








328 SUPREME COURT OF GEORGIA. 


Hughes vs. Meredith and wife. 


Upon argument, the Court set aside the verdict, and grant- 
ed a new trial on the first, second, and fourth grounds taken 
in the rule. 

Whereupon, propounders except, and assign for error, 

1st. The refusal of the Court to charge in the language of 
the 2d, 3d and 5th requests made by counsel for propound- 
ers, without qualification, addition or alteration. 

2d. The granting a new trial in the cause, upon the 
grounds or anytof them upon which said judgment was pre- 
dicated. 


S. T. Bartey; Iverson L. Harats, for plaintiff in error. 


C. B. Core; Jas. J. Scarsoroven, contra. 
By the Court.—Bennine, J. delivering the opinion. 


Was the Court right in refusing to give the second, third, 
and fifth requests, in charge ? 

As tothe refusal to give the second, in charge. 

The law requires, that in every case, the testator must know 
the contents of the will; but in ordinary cases, the law will 
take his bare signature, as proof, that he does know them. 

This is not an ordinary case. In this case, the person who 
wrote the will and his kin, took a large part of the property 
willed away. 

Now in such a case, what amount, or kind, of proof, does 
the law require, to show that the testator knew the contents 
of the will? Does it require proof, that the will was read 
over to him, or read by him, or, proof that he gave instruc- 
tions fora will, corresponding with the will? And will it 
be satisfied by proof of no facts but these two, reading or 
instructions ? 

It is admitted on all hands, that proof of one or both of 
these two facts, is the most satisfactory of any; still we are 
not prepared to say, that there may not be other facts, the 
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proof of which will be sufficient; but this, we think, we may 
say, that for any facts to be such others, they must be as po- 
tent as one ofthese two. 

In such a case as the present, in which the person who 
writes the will, takes a large interest under it, and he a stran- 
ger to the blood of the testator, the presumption of law, is, 
that the testator, although signing the will, does not know 
its contents. The onus, then, is upon him who propounds 
the will, to rebut and overcome this presumtion, by showing, 
that the testator does know the contents of the will. Now, is 
knowledge of thecontents of the will, susceptible of being 
shown, by proof short ofthat above indicated? It seems dif- 
ficult to ‘conceive, that itis. See Bell vs. Man, 5 Ga. 469 ; 
Paske vs. Ollatt, 1 Eccl. R. 273. 

There is nething contrary to this view even in the dicta in 
Barry vs. Butlin, 6 Eccl. Rep’ts, 417, and, in the decision, 
there is, perhaps, something in accordance with the view. 
In that case, there were interlineations in the handwriting of 
the testator, and other facts, showing, all together, that he 
must have read the will over. 

We do not know of any authority, for the distinction ta- 
ken in the request, that “zt is only in a case where the capa- 
city or mind of the testator is doubtful, and the person wri- 
ting the will takes a considerable legacy under the will, that 
the law requires proof of the reading of the will by the tes- 
tator or a knowledge of its contents.’ Suspicion is aroused, 
even, when the testator’s capacity is undoubted. The Ro- 
man law entertained this suspicion to such a degree, that it- 
declared that the person who writes the will, shall take no 
benefit under it. Paske vs. Ollatt, 1 Eccl. R. 273. 

We think, that we may say, thatif the case be one in which, 
the person who writesthe will takes a large benefit under it, 
then, in order to show, that the testator knew the contents of 
the will, it is necessary to prove that the will was read to him, 
or read by him, or that he gave instructions for such a will, 
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or to prove some other fact or facts, equal as evidence to one 
of these. 

In the present case, the person who wrote the will and his 
near relations took, as we have seen, a large share of the prop- 
erty disposed of by the will. 

We, consequently, see nothing wrong in the refusal of the 
Court, to charge this second request. 

As to the the third request. 

Were the facts, that this testator signed the will, and said 
that it was his will, and that he had read it or heard it read, 
such as to require a jury to sustain the will,even though the 
person who wrote the will, took a large benefit under it? 
This is the question involved in this request. 

And this question, according to the view already taken of 
the second request, may be resolved into this, were these 
facts as strong, as would have been the fact that the testator read 
or heard read, the will; or the fact that he gave instructions 
for such a will, had these latter facts existed. 

The circumstances of the case considered, we think they 
were not as strong. These circumstances, go far, very far, 
to show, that the testator neither read the will, nor heard it 
read, If he neither read it nor heard it read, his saying that 
it was his will, could amount only to this, that he had un- 
bounded confidence in the person who drafied it, was willing 
blindly to accept any will which he might write. The fact 
of the signature then, is, of all those mentioned in the request, 
the only one that can be much depended on, as areal fact. 
And that, by itself, as we have seen, will not do. Certainly 
the others of those facts add very little to that one, not enough 
to make the whole lot equal to a reading of the will by or to 
the testator, or to instructions for the will, given by him. 

We think, then, that the Court was justified, in refusing 
this request. 
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If we are right thus far, it must be obvious, that the Court 
was right in refusing the fifth request. 
We think the judgment ought to be affirmed. 


Judgment affirmed. 


ExuAu Cook, plaintiff in error, vs. THacker V. WALKER, et 
al., defendants in error. 


A complainant may move to dismiss his bill, with costs, as a matter of course, 


at any time before a decree; and file a new bill for the same object at any 


subsequent time. 


In Equity, from Harris Superior Court. Decision by 
Judge WorriLL, at October Term, 1857. 


Thacker V. Walker and others filed their bill of complaint 
against Elijah Cook. At March Term, 1854, of Harris Supe- 
rior Court, the case was heard on demurrer, and the demur- 
rer overruled; to which decision counsel for Cook excepted, 
and the Supreme Court reversed the judgment of the Court 
below. 

At September, 1854, the judgment of the Supreme Court 
was entered on the minutes of the Superior Court as the 
judgment of that Court. Complainants then moved to 
amend their bill, which the Court refused, and ordered the 
bill to be dismissed. To this decision counsel for complain- 
ants excepted, and at February Term, 1855, the Supreme 
Court reversed the judgment of the Superior Court; which 
judgment of the Supreme Court was likewise entered upon 
the minutes of the Superior Court as the judgment thereof. 

At September Term, 1855, of the Superior Court, com- 
plainant presented his amendmeut, which was allowed by 
the Chancellor. To this decision counsel for Cook excepted, 
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and the Supreme Court reversed the judgment allowing the 
amendment, on the ground that complainants “ being neither 
children nor descendants of children of the marriage, are not 
within the scope of the marriage consideration, and that not 
claiming as heirs at law of the deceased party, nor being en- 
titled so to claim, they are, as far as any benefit was intend- 
ed for them in the marriage settlement, volunteers, and the 
said agreement cannot be reformed at their instance.” 

At October Term, 1857, of the Superior Court, complain- 
ants moved to dismiss their bill without prejudice, which mo- 
tion defendants resisted. The Court granted the motion, dis- 
missing the bill without prejudice, and counsel for Cook ex- 
cepted. 


Jones & Jones ; and Ramsay, for plaintiff in error. 
Ws. Doveuerry, for defendants in error. 


Judge Benning, having been of counsel in this case, did 
not preside. 


By the Court——McDonatp J. delivering the opinion. 


The only question in this case is upon the judgment of the 
Court below granting the motion to complainants to dismiss 
their bill without prejudice. 

Under former decisions of this Court in this cause, which 
have each been made the judgments of the Court below, the 
bill was still in Court, and the complainant had the unques- 
tionable right to move to dismiss it. The judgment of the 
Court below on the demurrer to this bill, ordering it to be 
sustained, was reversed by this Court, that the complainant 
might be allowed to amend his bill. The judgment of rever- 
sal annulled the judgment on the demurrer and retained the 
billin Court. The subsequent refusal of the amendment did 
not, of itself, reinstate judgment on the demurrer and carry 
the bill out of Court. There must have been an order or de- 
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cree of the Court. It does not appear that there was either. 
A plaintiff may move to dismiss his own bill, with costs, as 
a matter of course, at any time before a decree. 2 Daniels 
Ch. Pr. 929. Before the orders of 1845, which are not of 
force here, a complainant was not prevented from filing a new 
bill for the same object at any subsequent time. Jb. 930, side 


paging. 


Judgment affirmed. 


Rosertr Finptay, plaintiff in error, vs, Witt1am B, Parker, 
defendant in error. 


Afier the evidence was closed, the Court told the jury, that a certain part of it 
was insufficient to support the plea. That part was sufficient to support the 
plea; but its effect was annulled by another part. No motion was made for 
a new trial. 

Held, That for such an error, a new trial ought not to be granted by this Court- 


Complaint, from Bibb Superior Court. Tried before Judge 
Powers, at May Term, 1857. 


William B. Parker brought suit against Robert Findlay as 
endorser on two promissory notes made by V. D. Tharp and 
George Wilcox, payable to the order of Findlay, and by him 
endorsed to plaintiff. 


The defence was, that Findlay being endorser, notified 
Parker to sue on the notes, which he failed to do for more 
than three monthsafter receiving said notice, whereby defend- 
ant was discharged. 


Plaintifi’s attorney read the declaration and notes, and 
closed. | 
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Defendant proved that he sent to, and had served upon 
plaintiff, on the day of the date thereof, the following written 
notice, viz: 

“ Macox, April 4, 1856. 
Col. W. B. Parker. 

Dear Sir:—In consequence of the absence of my foreman, 
1 will not be down town this evening, but would say, loose 
no time in suing George Wilcox, as there is but little time 
before return day, and oblige, 

Yours respectfully, 
ROBERT FINDLAY.” 

He further proved that Parker, at the time said notice was 
served, had the notes sued on, and no others upon which 
- defendant was bound. 


Plaintiff in reply proved that Wilcox died on or about the 
4th June, 1856, and within three months from the 4th April, 
1856. 


Counsel for plaintiff demurred to the sufliciency of the no- 
tice given by defendant to plaintiff, The Court sustained 
the demurrer, and instructed the jury to find for the plaintiff. 
To which ruling and charge defendant excepted. 


The jury found for the plaintiff $1,666 55, besides inter- 
est and cost. - 

Whereupon, defendaut tenders his bill of exceptions, &e. 

Srusss & Hitt, for plaintiff in error. 

Lanier & Anperson, for defendant in error. 


By the Court—Bennrxa, J. delivering the opinion. 


The bill of exceptions says this: “ The plaintiff’s counse! 
then demurred to the sufficiency of the notice.’ “ After ar- 
gument the Court sustained the demurrer, and ruled that the 
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notice to sue was insufficient and directed the jury to find 
for the plaintiff.” 

This, we suppose, means, that the Court, at the request of 
the plaintiff’s counsel, told the jury, that the notice was in- 
sufficient; for the notice, as well as all the other evidence, 
was before the jury. The evidence had been closed. 

We think, that the notice was sufficient. “ Loose no time,” 
is a command. 

But still, we think, that a new trial ought not to be granted. 
The other evidence was sufficient to annul the effect of this 
—that is the effect of the notice. Theother evidence showed, 
that the principal died within the term allowed to the holder 
tosue such principal in. 3 Kelly, 527. 

There was no motion for a new trial, so the case does not | 
fall within the new trial Act of 1854. 


Judgment affirmed, 





Tuomas CrutcHrietp, plaintiff in error, vs. Tue STATE or 
Georera, defendant in error. 


A judgment, though it may be erroneous, is not void, if the Court had jurisdic- 
tion of the case and the parties. Therefore, it will, whilst it stands unvaca- 
ted, be a bar to another proceeding for the same matter. 


Scire facias to forfeit recognizance, from Crawford. Decis- 
ion by Judge Powers, September Term, 1857. 


Thomas Crutchfield, the plaintiff in error, became surety 
for Jonathan J. Jones, ina recognizance, the condition of 
which was as follows: 

“The condition of the above obligation is such, that if the 
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said Jonathan J. Jones shall be and appear at the next Su- 
perior Court to be held in and for the saidcounty, on the first 
Monday in September next, then and there to answer touch- 
ing a shooting and intent to kill, charged to have been com- 
mitted by the said Jonathan J. Jones, upon one Joseph R. 
Ansley, and shall not hence depart without leave of Court; 
then this obligation to be void, else to remain in full force.” 

The recognizance was dated 27th May, 1856. 

Ansley, inthe mean time, having died of the wound, the 
Solicitor General, at September Term, 1856, handed out an 
indictment against Jones for murder, and the grand jury re- 
turned a true bill. Atthe same Term of the Court, the case 
was called for trial, and Jones failing to appear, judgment ni- 
st to forfeit the recognizance was entered, and scire facias is- 
sued callingon Jones and Crutchfield to show cause at the 
next Term why judgment absolute should not be signed. 
Crutchfield, who alone was served, appeared at March Term, 
1857, and showed for cause, why said judgment should not 
be rendered, that no indictment had been found against Jones, 
his principal, for the offence recited in his recognizance, and 
to which zlone he was bound to appear and answer. The 
Court held the showing good and suflicient, set aside the 
judgment nzs?,and declared the same to be void. 

At the same Term of the Court, (March, 1857,) another 
judgment nist was taken by the Solicitor General and scire 
Facias thereupon issued, and again served on Crutchfield, to 
show cause at September Term, 1857, why judgment final 
should not be entered. Crutchfield appeared and pleaded in 
bar to any further action or judgment, the judgment already 
rendered, and which remained of record unrevoked. The 
State demurred to this plea. The Court sustained the de- 
murrer, adjudged the plea insufficient, and awarded judg- 
ment against defendant for the amount of the penalty of the 
recognizance, which was $1,000. To which decision de- 
fendant by his counsel excepted. 
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CuLtveruovse; and Hatt, for plaintiff in error. 


Montrort, Sol. Gen., contra. 


By the Court—Bennine, J. delivering the opinion. 


The condition ofthe bond was, that Jones should appear 
“to answer touching a shooting and intent to kill, charged to 
have been committed by the said Jonathan J. Jones, upon 
one Joseph R. Ansley,” and should “not hence depart with- 
out leave of Court.” 

The substance of the judgment rendered in the first sez. fa., 
was, that this condition only bound Jones to appear, to an- 
swerto an indictment for an assault with intent to murder 
Ansley, and did not bind him to appear, to answer an indict- 
ment for the murder of Ansley, even, although, Ansley might 
have died of the wounds received by him, in the assault. 

In Adams vs. The State, which was such a case as the 
present, this Court held the principal bound to appear, to an- 
swer an indictment for murder.. 21 Ga. Rk. The judgment, 
then, we think, was erroneous. But still, it was the judg- 
ment of a Court having jurisdiction, and therefore, was a 
judgment good until se¢ aside. Rogers vs. Evans, & Ga, 143. 

The judgment is, no doubt, subject to be set aside on mo- 
tion; butas it stands, it is good; and being good, it is a bar 
to another scire facias on the bond, for that must, of necessity, 
be the same as the first. 

In holding to the contrary, the Court below, as we think, 
errred. 


Judgment reversed. 


22 VoL. XXIV. 
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Joun Bowen and Nancy Bowen, plaintiffs in error, vs. Joun 
SLAvGHTER and Amos Brown, defendants in error. 


A grant was issued to Alfred Brown. There was no such person. Held, that 


this made a case of latent ambiguity, and that aliunde evidence was 


admissible to show who was the person meant. 


In Equity, from Marion County. Decision by Judge 
WorriL., September Term, 1857. 


Alfred Bowen, in the year 1825, being a resident of 
Stokes district in the county of Morgan, and entitled, under 
the Acts of 1825 and 1826, for the distribution of the land 
acquired of the Creek Nation of Indians, to two chances or 
draws in the land lottery of 1827, gave in his name to the 
receivers of names in Stokes district. Through some mis- 
take in entering or transcribing the name of Alfred Bowen 


into the book sent to the Executive Department, instead of 
che name of .2/fred Bowen, the name of Alfred Brown was 
was returned. The name of Alfred Brown, so returned, 
drew a lot of land, No. 82, in the 31st district of, originally 
Lee, but now Marion county, and a grant to this lot was 
issued to the name of Alfred Brown. Alfred Bowen never 
knew that any mistake had been made in the return of his 
name, and up to the time of his death supposed that his 
name had drawn nothing in the lottery. Amos Brown, who 
at that time resided in Stokes district, and had sent in his 
name and drawn a lot of land at the same lottery, took out 
a grant to the lot of Jand in question, in the name of Alfred 
Bowen, and some time after sold the same lot to John 
Slaughter, who entered upon the same and claimed it as his 
own property. 

Under these circumstances, John Bowen, the son, and 
Nancy Bowen, the widow of the said Alfred Bowen, filed 
their bill in equity against John Slaughter and Amos Brown, 
stating the facts above set out and charging that Amos 
Brown took out the grant to the lot in question, well know- 
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ing that it properly belonged to Alfred Bowen and not to 
himself, and that John Slaughter had purchased the same 
from Amos Brown with fullknowledge of the fact that Amos 
Brown was not rightly entitled thereto, and that Amos 
Brown persuaded him to make the purchase by an assn- 
rance that he (Amos Brown,) would hold him harmless im 
case of any litigation as to the lot of land, instituted by the 
said John Bowen and Nancy Bowen. By their bill they 
prayed that it might be decreed by the Court that the lot wi 
land so drawn in the name of Alfred Brown, was the righ 
and property of the plaintiffs as heirs at law of the said 
Brown, and that the defendants should deliver the same up 
to them, and might account to the plaintiffs for the rents and 
profits in respect of the lot of land, during the time they had 
occupied the same, 

Attached as exhibit to this bill, was a list of the names of 
the persons in Stokes district entitled to draw in the lottery, 
and from which it appeared that no pesson of the name of 
Alfred Brown, lived at that time in that district. 


To this bill a demurrer was filed by the defendants om 
the following grounds: 

Ist. There is no equity in complainant’s bill of complains. 

2d. Because complainants showed by their own bill that 
they have no title to the lot of land mentioned in the said 
bill. 

3d. Because complainants cannot, in this indirect way, 
perfect an inchoate title, even if it be true that a mistake 
occurred as charged in the bill. 

4th. Because complainants, by their own showing, have 2 
good and perfect remedy at common law if they have any 
right at all. 

5th. Complainants by their own showing, exhibit the fact 
that this defendant has a good statutory title, by the posses- 
sion of the said lot of land more than seven years contin- 
uously, immediately preceding the commencement of said 
cause in equity, and that under color of title. 
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The Court sustained the demurrer and dismissed the bill, 
and to this decision of the Court below the present bill of 


exceptions ‘was filed. 


Fish & Roprnson, represented by B. Hr11, for plaintiffs 


in error. 
Brianprorp & CrawrorD, contra. 


By the Court.—BeEnnine, J. delivering the opinion. 


Was the Court right in sustaining the demurrer and» 
dismissing the bill ? 

The case presented by the bill, is one of /aten¢t ambiguity. 
The grant, upon its face, shows nothing ambiguous, It is to 
Alfred Brown, and there is nothing on its face to show, that 
no such person as Alfred Brown ever existed. When, 
however, enquiry outside of the grant, comes to be made for 
this Alfred Brown, po such person is to be found. This 
outside enquiry shows the grant, which had appeared unam- 
biguous, to be ambiguous. The case becomes one of latent 
ambiguity. 

And aliunde evidence is admissable for the purpose of 
clearing up a latent ambiguity. One of Bacon’s maxims is: 
Ambiguitas verborum latens verificatione suppletur ; nam 
quod ex fact oritur ambiguum, verificatione facti tollitur. 
1, Green. Ev. 297 ; Doe d. Henderson vs. Hackney, (Atlan- 
ta, ug. 1857.) 

And this, if not more than this, is “declared” to be the 
law by an Act of the last Legislature. 

The complainants then, may, at law, show, if they can, 
by parol evidence, what they allege tu be true in their bill. 
And if they can do this at law, they have no right to come 
into equity. 

We think that the Court was right in dismissing the bill. 


Judgment affirmed. 
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Joun W. Branrzey, plaintiff in error, vs. D. Dempsey, de- 
fendant in error. 


It is too late to object that a set-off cannot be pleaded in a suit for unliquidated 
damages, after there has been a trial and verdict on such plea. It ought to 


have been made at the trial. 


Illegality, from Bibb county. Decision by Judge Lamar, 
at January adjourned Term, 1858. 


This case was submitted in the Court below, upon the fol- 
lowing agreed statement of facts: 

John W. Brantley commenced suit against Dermod Demp- 
sey, alleging that he had covenanted to put and keep in re- 
pair a certain storehouse which he had rented to plaintiff for 
the year 1855, and upon the faith of said covenant Brantley 
had rented the storehouse at a certain specified price, and 
put his goods into it: And further alleging that Dempsey had 
failed to make the repairs agreed on, by reason whereof the 
rain had damaged Brantley’s goods to the amount of $500. 
Dempsey plead the general issue, and a set-off, consisting of a 
judgment for some $250, obtained on a portion of the rent 
notes, and a fi. fa. issued thereon, and that Brantley was in- 
solvent. The case was tried on the appeal at May Term, 
1857, in Bibb Superior Court, when the following verdict 
was returned: “ We the jury find for the plaintiff one hund- 
red and twenty-five dollars damages to be paid by this amount 
being credited on the f. fa. in favor of Dempsey vs. Brant- 
ley ;” and which credit was made on Demsey’s fi. fa. by the 
Clerk at the instance of Dempsey’s counsel, 4th September, 
1857. Upon this verdict, Brantley’s counsel entered a gen- 
eral judgment against Dempsey for $125, and notified his 
counsel, (who informed Dempsey of the fact at said May 
Term, 1857,) that they should claim a lien on said judgment 
for their fees in said case. 

Subsequently, to-wit: 7th July, 1857, a fz. fa. issued in fa- 
vor of Brantley against Dempsey, on said judgment, at the 
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instance of Brantley’s counsel, and levied upon Dempsey’s 
property 24th October, 1857, to which he filed his affidavit of 
iilegality, on the following grounds: 

Ist. Because the fi. fa. issued without being predicated on 
any verdict or confession of judgment authorizing it. 

2d. Because the same has been fully paid off and dis- 
charged. 

3d. Because the verdict on which the same is founded au- 
thorized the amount found by the jury to be credited on 
Dempsey’s ji. fz., which had been done, and Brantley’s fi. fa. 
thereby paid. 

4th. Because to the suit brought by plaintiff vs. defendant, 
on which this ji. fa. is predicated, Dempsey pleaded a set- 
etl, which was allowed by the jury, and this f. fa. has illegal- 
jy issued and is null and void. 

The Court sustained the illegality, and counsel for Brant- 
ley excepted. 


Sam. Hunter; and Lanrer & Anperson, for plaintiff in 
exror. 


L. N. Witte, contra. 
By the Court.—McDonatp, J. delivering the opinion 


This was clearly a suit for unliquidated damages, to which 
a set-off could not be pleaded, according to law. But the 
defendant did plead asa set-off, a judgment which he had ob- 
tained against plaintiff for rent. It appears from the record 
that the parties went to trial on the petition and plea without 
abjection. If there had been objection made and overruled, 
aad the plaintiff in error had wanted any benefit from that, 
{se ought to have brought it up. The finding of the jury 
was in conformity with the issue to be tried by them, and 
was in effect assessing damages for plaintiff, but finding a 
‘xalance for the defendant on his plea of set-off. The verdict’ 
ought to have been for a specified sum for the defendant, 
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after deducting the amount of damages found for the plain- 
tiff, and perhaps it would have been better to have had the 
verdict amended in that way; but as the result is precisely 
the same as between these parties, asthe matter now stands, 
it is quite useless to disturb it. 

There can be but little doubt that if the plaintiff had 
moved to strike out the plea of set off, the Court ought to 
have had it stricken. 

The cases referred to by plaintiff’s counsel are not like this, 
as far as we have been able to examine them. The case in 
Cro. Car. was not the allowance of a set-off, but a mere find- 
ing that the defendant should be allowed to pay the verdict 
in dying, if it was lawful for him to do so. In the casein 
Cowen, the plaintiff objected to the plea, and the case went 
up on that. There was no objection to the plea here. 


Judgment affirmed. 





Ricuarp Rog, casual ejector, and James Firz@erAxp tenant 
in possession, plaintiffs in error, vs. Jonn Dor, ex dem. 
Henry Wix.iAms and Drep W. Pace, defendants in pos- 


session. 


{1.] A bond for titles must be proved, before it can be used in ejectment as 
evidence to show color of title. i 

{2.] In ejectment, the plaintiff proved the contents of a lost deed by a witness. 
At the time he had in his pocket an established copy of the deed, but this 
was not known to the defendant. The defendant moved for a new trial. 

Held, That this was not a sufficient ground for a new trial. 

{3.] In ejectment the proof was, that the tenant was living on the lot of land 
sued for, and had fifteen or twenty acres of it enclosed. The Court told the 
jury, that under this proofthey might find a verdict against the tenant for the 
whole lot. 

Held, That this charge was no ground for a new trial. 
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Ejectment, from Stewart county. Tried before Judge Krp- 
poo, October Term, 1857. 


A motion was made for a new trial by the plaintiff in er- 
ror, who was defendant in the Court below, on the following 
grounds: 

1st. That the Court erred in ruling out the bond from 
Dred W. Pace to Owen Henry Cravy, which had been trans- 
ferred as appears on the back of said bond to John Fitzger- 
ald, on the ground that the execution of said bond and said 
transfer was not proved by either of the subscribing witness- 
es. 

2d. That the plaintiffs proved a copy of the deed from 
Booth to Pace by Interrogatories, when said plaintiff had in 
Court an established copy of said lost deed at the time of - 
the trial, which was unknown to defendant. 


3d. That the Court erred in charging the jury that if it 
was proved that the defendant was in possession of any part 
of the land it was sufficient proof of possession to authorize 
a recovery of the whole lot, the case being made out in other 


respects. 
4th That the finding of the jury was contrary to evidence. 


5th. That the finding of the jury was contrary to law. 

In support of the motion the defendant made an affidavit 
to the effect that he did not know at the time of the trial that 
the plaintifis had the established copy of the deed in their 
possession. 

John R. Spoon, one of the witnesses, testified : That about 
the tinie of the commencement of the suit, in the year 1854, 
the defendant was living on the lot of land in dispute; that 
in the year 1844 or 1845, the defendant cleared a small part 
of the lot adjoining the lot he lived on, by extending his cow- 
pen over the line so as to take in a small part of this lot, the 
part so cleared was less than one acre. That in 1846, Owen 
Cravy, deadened a piece of ground on the lot in question, 
fifteen or twenty acres, but did not move onthe land. In 
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1847, Owen Cravy moved from the neighborhood, and John 
Fitzgerald did not claim the land until after Cravy left, nor 
did he object to Cravy’s working the same; that Fitzgerald 
subsequently built and moved on the said lot, and remained 
there till he went to Alabama. 

The Court refused the motion for a new trial, and ordered 
that the verdict should stand and plaintiff have judgment 
thereon. 

To this decision of the Court the defendant excepted. 


Tucxer & Bea t, for plaintiff in error. 
WorriLt, and B, Hirt, for defendants in error. 


By the Court.—Bennine, J. delivering the opinion. 


Was the judgment overruling the motion for a new trial 


right? ‘This is the only question. 

Certainly the tenant was not entitled to use the bond, and 
its transfers, as color of title, without proof of their execu- 
tion. There can surely be no doubt of this. When a bond, 
or the transfer of one,is the foundation of a suit, the bond or 
transfer need not be proved, until denied on oath. In other 
cases, it must be proved in the first instance. 

[1.] There is nothing, then, in the first ground of the 
motion for a new trial. 

The second ground was, “ that the plaintiff proved a copy 
of the deed, from Booth to Pace, by interrogatories, when 
said plaintiff had, in Court, an established copy of said lost 
deed, at the time of the trial, which was unknown to the de- 
fendant.” 

Are there any degrees in secondary evidence? I think 
not. Doe d. Gilbert vs. Ross, 7 Mees and W. 104. 

But it is not even suggested here, that there was any differ- 
ence between the two copies. 

[2.] Obviously, there can be nothing in this ground. 
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The defendant was living on the lot, and had fifteeeh or 
twenty acres of it enclosed. 

It was open to the jury to infer from this, that the defend- 
ant claimed the whole lot. And if a person is in possession 
of a part of a lot by enclosures, &c., and claims the whole 
of it, he cannot complain, should the verdict, in an eject- 
ment for the lot, be against him for the whole: If, in such 
case, he is in possession of the whole, the verdict is right; if 
he is not, the verdict deprives him of nothing—injures him 
in no way. 

[3.] We think, then, that there was nothing in the third 
ground. 

We do not see in what respect the verdict was contrary to 
ihe evidence, or contrary to law. Hence, we cannot admit 
the validity of the remaining two grounds, the fourth and 
fifth. 

We affirm the judgment of the Court below. 





Judgment affirmed. 





FarisH Carter et al. plaintifis in error, vs. MartHa NEAL, 
adm’or., &c., defendant in error. 


'L.] It is not a fraud in stockholders of a company not responsible for the 
company’s debts, to ask the passage of an act to enable the company to 
issue bonds, holding the private property of stockholders liable; and a 
stockholder may advance money on such bonds and the transaction will be 
good, if free from fraud. 

'2.] The misconduct of trustees, for the sale of property, cannot affect the 
rights of a creditor interested in the sale. 

[3.] An allegation in a bill, that trustees for the sale of property, will pursue 
their duty to a certain extent, but afterwards the bill alleges, upon conjecture, 
and assigns no fact or circumstance to warrant it, that they will do an act gross- 
ly wrong, such fanciful allegation is insufficient to raise an equity. 


¥ [4] The indebtedness of a party making Zona fide a deed of trust, and who 
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makes no provision for the payment of prior debts, is not fraud. 

[5.] The doctrine of two funds applies only to cases where contending creditors 
have a common debtor. 

{6.] To entitle one creditor to be subrogated to the rights of another creditor, 
the former must have satisfied the latter his demand so as to relieve him 
from trouble, expense and risk. 


[{7.] A complainant cannot have a decree that money raised from the property 
of a defendant shall be handed to her to pass over toa creditcr at whose 
instance the money was raised, and assume his place in regard to enforcing 
a demand, already satisiied, against private property of stockholders. 


Equity, from Muscogee county. Decided by Judge Wor- 
RILL, January, 1858. 


The bill of exceptions in this case was filed to the decision 
of the Court below, in refusing to dissolve an injunction 
which had been granted under the following circumstances: 

Martha Neal, as administratrix of Joseph Neal, filed her 
bill for an injunction to restrain Farish Carter, Raphael J. 
Moses, and Randolph L. Mott, from selling property com- 
prised in a deed under which they were trustees. She stated 
in her bill that Joseph Neal, since deceased, had sold cotton 
to the Coweta Falls Manufacturing Company, for which the 
company gave him their promissory note for $5,655 58-100; 
that various payments had been made on the note but that 
there still remained $3,830 60-100 due thereon. That the 
company had procured an Act to be passed by the Legisla- 
ture authorizing them to issue bonds to the amount of 
$30,000, the same to be secured by a deed of trust or mort- 
gage on the real or personal property of the company, 
provided the private property of the stockholders should be 
responsible for redemption of the bonds in proportion to 
the stock held by them. That in 1852, the company in 
pursuance of the Act, issued their bonds, of which Farish 
Carter became the purchaser to a large amount. That the 
bonds have been due and unpaid for three years. That the 
company, to secure the payment of the said bonds at matu- 
rity, executed their deed of trust to Raphael J. Moses, W. A. 
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Redd, and H. H. Epping, by which they conveyed them al! 
the real and personal property of the company with some 
nominal exceptions, in trust, under notice of default from 
said bondholders, to sell the same or so much thereof as 
_ might be necessary to pay said bonds. That no provision 
was made in the deed for the satisfaction of the then 
existing debts of the company. That three years before, the 
trustees had been notified of default under the deed, and 
repeatedly advertised the trust property for sale but had 
failed to sell the same. That two of the trustees, Redd and 
Epping, refused to act as trustees, and that Randolph L. 
Mott pretended to be substituted in their stead, and that 
Moses and Mott as such trustees, had advertised the property 
for sale in November, 1856, and would, unless enjoined by 
the order of the Court, apply the proceeds of the sale to the 
payment of the bonds. That the company was insolvent: 
and the said deed of trust fraudulent, and void as against 
Joseph Neal, who was an existing creditor of the said 
company at the time of the execution of the said trust deed. 
That Farish Carter had, by virtue of the Act of the Legisla- 
ture under which said bonds were issued, a double security, 
one against the property comprised in the deed of trust and 
the other against the stockholders of said company in pro- 
portion to the stock held by them, that Carter owned stock to 
the amount of $10,000 and that the stockholders were re- 
sponsible men. That the plaintiff could only look to the as- 
sets real and personal of said company for payment of its 
indebtedness to him and that by the terms of the charter the 
stockholders were not held individually responsible for the 
payment of the debts of the company, and that Carter, 
although he had such other security, was proceeding with the 
trustees, to sell the property under the provisions of the trust 
deed. 

An injunction was granted in November, 1857, as prayed 
by the above bill. 

The plaintiff amended her bill by stating that a part of 
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the property contained in the trust deed had been sold by 
the Sheriff of the county of Muscogee under a fi. fa. in 
favor of Farish Carter, and that Johu L. Mustian became 
purchaser atfrom $8,000 to $9,000 ; thatat the sale the Sheritf 


declared that the same was sold subject to the incumbrance _ 


of the bonds; that the same was worth between $19,000 and 
$20,000 free from all incumbrances, She therefore prayed 
that the said trustees might be required first to sell the factory 
buildings, and lot on which they were situated, before selling 
any other of the property contained in the deed, and apply 
the proceeds in satisfaction of the bonds. That the said 
trustees might be required to pay her the amount of the 
note, which amount she would hand over to Farish Carter 
and that Farish Carter might be required to assign to her 
such an amount of said bonds as would amount to said 
debt, and that the stockholders might be required to pay 
such bonds so to be transferred to her. 

Farish Carter, by his auswer, denied that bonds to the 
amount of $30,000 had been issued, but said that bonds to 
the amount of $10,000 only had been issued, and that he 
had by subsequent purchase, become the holder of the 
whole. He also stated that if the stockholders were individ- 
ually liable for the payment of the bonds, it was only after 
the proceeds of the property comprised in the trust deed had 
been exhausted. 

Raphael J. Moses, one of the trustees, also filed his answer, 
admitting most of the facts stated in the bill of complaint 
and setting forth the reasons why the property had not been 
sold before. He also stated that Mott, the other trustee, had 
never acted as such, and denied all collusion or combination 
to wrong or injure the complainant. 

Upon filing their answers the defendants moved to dis- 
solve the injunction, on the ground that there was no equity 
in the bill to authorize the same, and that if there was any 
equity in the bill it had been sworn off by the answers. 

The Court refused to dissolve the injunction, but modified 
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it by ordering that the injunction should be so far dissolved 
as to permit the trustees to proceed to sell the property they 
had advertised for sale, and that the money arising from the 
sale, should be held by the trustees subject to the further 
_order of the Court. 

To this order of the Court the defendants excepted. 





Doveuerty; and Hotz, for plaintiffs in error. 
B. Hitt; and Denon, contra. 
By the Court.—McDonatp J., delivering the opinion. 


The grounds of complaint on which the complainant 
founds her equity, are 

Ist. That the company, the “ Coweta Falis Manufacturing 
Company,” applied to the Legislature and obtained author- 
ity to issue its bonds to the amount of $30,000, to be secured 
by deed of trust or mortgage. 

2d. That the company issued bonds to that amount and 
the defendant, Carter, became the purchaser of bonds to the 
amount of ten thousand dollars, which have been due and 
unpaid for a number of years. 

3d. That the company made a deed of trust conveying 
all its property, with inconsiderable exceptions, to trustees 
named in the bill, to secure the payment of the bonds. 

4th. The trustees were notified several years ago that the 
company had made default in payment and were required 
to sell. They repeatedly advertised the property for sale and 
as repeatedly failed to sell. 

5th. Two trustees have declined to act and R. L. Mott 
pretends to act as a substitute, and they have advertised the 
real and personal property to be sold under the trust deed, 
on the first Tuesday in November, 1856, (1857?) and wil! 
sell, unless enjoined, and apply the proceeds of sale, first to 
the bonds, and then to some one else, to whom the said 
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company is in no wise indebted, under some private arrange- 
ment unknown to the complainant. 

6th. The said company is insolvent, and the trust deed is 
fraudulent as to complainant’s intestate, who was a creditor 
of the company and no provision was made for the payment . 
of his debt. 

7th. That the defendant Carter has a double security, one, 
the liability of the company; and the other, the liability of 
the stock-holders. 

Sth. That Carter, at the time the bonds were issued was a 
stock-holder in the company tothe amount of ten thousand 
dollars—the stockholders are all responsible men, and com- 
plainant can look only to the assets of the company, the 
charter exempting the private property of the stockholders 
from liability for the debts. 

9th. The sale was frequently advertised, when property 
would have brought a fair value, but under one pretext or 
another, the sale was delayed, and if now sold, it will be at a 
ruinous sacrifice, because of the uncertain state of monetary 
matters, now existing. 

10th. The bill was amended and charges that the Factory 
building was sold in 1855, at Sheriff’s sale under a fi fa in 
favor of the defendant Farish Carter against the company, 
and Carter gave notice at the sale and before any bid was 
made, that the factory building and the lot were to be sold 
subject to the bonds. 

11th. Under that notice John L. Mustian became the pur- 
chaser at $8,000 or $9,000, Mustian knowingthat he was 
purchasing subject to the incumbrance of the bonds, 

12th. That the said property was worth between $19,000 
and $20,000 free from incumbrances. The bill prayed, that 
the complainant may be subrogated to the rights of the bond 
creditors, that the trustees be required to hold up the surplus 
of the proceeds of the sale, to be applied to the payment of the 
indebtedness of complainant. 
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That the trustees be required to sell the factory buildings 
and the lots whereon they are situated, before selling any 
other property in the said deed and apply the same to the 


: payment of the bonds. 


That the trustees may be required to pay to complainant 
from the proceeds of the sale an amount equal to her debt, 
which amount she may pay to Carter, and that Carter may be 
required to assign, and transfer to complainant as administra 
trix, bonds tothe same amount, and that the stockholders be 
decreed to pay them, and for other relief. 

[1.] There is nothing fraudulent in the procurementof the | 
act of the Legislature to authorize the company to issue 
bonds on the security of a deed of trust or mortgage. It was 
no doubt done to facilitate the obtainment of money for the 
use of thecompany. If obtained, and appropriated, bona fide 
to the use of the company, it could not affect injuriously the 
rights of pre-existing creditors. But if the effect had been 
adverse to their interest, if it was without fraud, it could be no 
ground of complaint. It must in such case, be attributed to 
the consequences of risk, or mistaken enterprise. 

If the transaction was without fraud there could be no 
objection to a stockholder advancing money, as an individual, 
on securities authorized by the law of the land. 

[2.] The bill shows, that the creditor several years ago 
notified the trustees, to whom the greater part of the property 
had been conveyed in trust for the payment of the bonds issu- 
ed by the company, that the company had made default in 
payment, and that he required them to sell and that the trus- 
tees repeatedly advertised the property for sale and as frequent- 
ly failed to sell. 

This alleged misconduct of the trustees, if itbe misconduct 
cannot impair the rights of the creditor to urge upon them 
the execution of their duty, and to receive the amount to 
which he is entitled, when the sale is made. 

[3.] The allegation that Randolph L. Mott pretends to have 
been substituted in place of a trustee who has declined acting, 
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and that the trustees have advertised the real and personal 
property described in the deed of trust to be sold, and that it 
will be sold if the sale be not enjoined, and that the proceeds 
of the sale be first applied to the payment of the bonds out- 
standing, and the balance, after the said payment, to some 
one individual or individuals to whom the said company is 
in no wise indebted under some private agreement between 
the said individual or individuals and the trustees, which is 
unknown to the complainant, presents no equity against the 
bond creditor. The complainant does not allege that Mott 
has not been actually and legally constituted a trustee as a 
‘substitute for one of those who has declined acting. If the 
trustees proceed to sell and pay the creditor the amount of 
his bonds, it is their duty to do it, and if they abuse their trust, 
in the manner suggested, afterwards, they are responsible to 
whomsoever they may injure thereby; but the creditor is not 
to be delayed by sucha suggestion. The allegation is sup- 
ported by no fact, and as thecomplainant has stated it, must 
be conjectural altogether. A party cannot by his own fancies, 
‘create an equity for himself. 

[4.] That the complainants intestate was a creditor of the 
company at the time of the execution of the deed of trust and 
that no provision was made for the payment of his debts, 
does not infect the transaction with fraud. It was a deed exe- 
cuted for a valuable and sufficient consideration, fairly paid, 
and expressly authorized by Act of the Legislature. This 
court has held that a debtor may, by a mortgage, prefer one 
creditor to another. The principle fur which the counsel for 
defendant in error, seems to contend, applies entirely to volun- 
tary conveyances, for consideration of blood, post nuptial 
marriage settlements, and the like. But it has never been held 
that a person may not, dona fide, create a new debt and give 
a lien on his property to secure its payments, without making 
provision for paying all he owes at the time. 

[5.] The doctrine that a creditor has two funds to which 
he may resort, does not apply to a case likethis. The funds 

23 VOL. XxIV. 
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must be the funds of a common debtor. The Coweta Falls 
Manufacturing Company owes both debts. The private prop- 
erty. of the individual stockholders is responsible for the pay- 
ment of the bonds held by Carter, and they may become his 
debtors. It is not liable,and cannot be made subject to the 
paymentof the debtof the complainant. The stockholders are 
not the common debtors of both creditors. The private prop- 
erty is made responsible for the bond debts to enable the com- 
pany to offer a higher security to induce capitalists to take 
them. The stockholders are therefore securities. They are 
so much so, that they have an equity to compel bond-holders 
to exhaust the property in trust for their payment before they 
can resort tothem. Z/drichvs. Cooper et al. 8 Vesey 388 ; 
Kendal exparte, 17 Vesey 514; Dorr vs. Shaw, 4 John. 
Ch. Rep. 19; Hayes vs. Ward, 1b. 132. 

That the Defendant, Carter, was a stockholder in the 


company at the time bonds were issued does not give the 
complainant an equity. A stockholder who advances his 
money on the security afforded by the statute, is as much en- 
titled to protection as any oneelse. The company is one per- 
son in law and heanother. If the company prove insolvent, 
he must sustain a ratable loss with the other stockholders, 
but he isin law and equity entitled to the security as far as it 


goes. 
The misconduct of the trustees, in not selling when 


they ought to have sold, and probable loss likely to accrue to 
creditors in consequence thereof cannot affect the rights of 
the bond-holders. 

The notice given at the Sheriff's sale by Carter, does not af- 
fect his rights upon the bonds. He gives the legal notice to 
the trustees to raise his money, and he cannot be delayed, to 
litigate at the instance of creditors who offer him no indem- 
nity, and who are competent to litigate for themselves. The 
property, it is alleged, was sold under a fi, fa, in favor of Farish 
Carter, against the company. Carter held bonds under a 
deed of trust and although he might have had a resort in re- 
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spect to them, upon the private property of the stockholders, 
he had a right, to retain all the security the'law would entitle 
him to, for the payment of his bonds; and one of the secu- 
rities which he could be entitled to, was, to have the compa- 
ny’s property sold subject to his older lien. If he continued 
to be a stockholder, as the bill alleges, the greater the interest 
it was to him, to have it so sold, to save his individual prop- 
erty from the ultimate ratable payment of the bonds. 

The price paid for the property by John L. Mustian, the 
purchaser, and the value of it free from incumbrances, ean 
have no influence on the present enquiry. 

[6.] There is nothing in the bill which entitles this com- 
plainant to be subrogated to the rights of the defendant/Carter. 
Carter has not received his money. The complainant has 
neither paid nor oflerred to pay his debt in order to claim to 
be subrogated to his rights. But if she had, shecould not 
in that way be subrogated to his rights so as to convert her 
debt against the company, into a demand having the security 
of the private property of the stockholders for its payment— 
But if the defendant, Carter, has a remedy against the prop- 
erty sold under his fi. fa, by reason of the circumstances 
under which the sale was made, which she has not the power 
to use to subject that property to the payment of her debt, 
she might perhaps by discharging his debt entitle herself to 
be substituted in his stead, and proceed in that way to send 
the bonds against that property, but she has certainly no 
equity to restrain, and for her convenience, subject him to 
delay and expense which she may be unwilling to encounter, 
We do not say that she may not use the same remedy to 
subject that property tothe payment of her debt, if she fails 
otherwise to get it. We pass no judgment on that. 

[7] The complainant has no right to ask a decree that money 
raised from the sale of the company’s property, should be paid 
to her, to hand to Carter and claim therefor anassignment 
of bonds of equal amount that she may be enabled to turn 
around and collect them from the private property of the 
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stockholders. Neither the object, nor the process proposed to 
be used in its accomplishment, will be countenanced by a 
Court of Equity. It will be the transfer of a claim satisfied 
in law. 

It is the duty of the trustees to return any surplus of money 
in their hands remaining from the sale, after paying the 
bonds, for the payment of the company’s debts, and the alle- 
gation in the bill founded on conjecture only, is not sufficient 
to warrant the Court in granting an injunction restraining 
them from doing an act forbidden by their duty. 

It is unnecessary to refer to the answers further than to say 
that their denials of many of the allegations in the bill, over- 
turn much of what the complainant conceived to give her an 
equity against the defendants. 


Judgment reversed. 





Tue Soutu-Western Rartroap Company, plaintiff in error, 
vs. Exizaseru Pav x, administratrix, defendant in error. 


[1.] Corporations are embraced ina statute, under the designation of persons, 
unless expressly excepted, or excluded by necessary implication on the 
ground of the total inapplicability, of the statute, as to the subject matter, to 
them. 

{2.] Neither a corporation nor an individual, have a vested right to do wrong; 
none such can be conferred. 

[3.] In a suit for damages, for the killing of a person by a railroad, under the 
Act of 1850. the action should be brought in the county where the principal 
oflice of the corporation is kept. 

[4.] The fourth section of the Act of 1856, being 72 futuro only, does not repeal 
by implication, the Act of 1850; or in other words, take away a cause of ac- 
tion which originated in 1555, prior to its passage. 

(5.] If through the default of the corporation or its servants, the passenger is 
placed in such a perilous coadition as to render it an act of reasonable pre- 
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caution, for the purpose of self-preservation, to leap from the cars, the com- 
pany is responsible for the injury he receives thereby; although if he had 
remained in the cars, he would not have been injured. 


[6.] The question of damages considered. 


[7.] It is a general and well settled doctrine, recognized both in England and 
America, that no suit can be maintained or brought by any executor or ad- 
ministrator, in his official capacity, in the Courts of any other country, except 
that from which he derives his authority. 


To authorize a foreign administratrix to sue in this State, under the Act of 1850, 
(Cobé 341,) the intestate must have departed this life out of this State. 


New trial from Taylor county. Tried before Judge Wor- 
RILL, October Term, 1857. 


This was an action brought in Taylor Superior Court by 
Elizabeth Paulk, as administratrix of Uriah Paulk, deceased, 
against the South-Western Railroad Company, to recover 
damages for killing the said Uriah by the cars on the said 
railroad, at Butler, in Taylor county, on the 29th day of De- 
cember, 1855. The letters of administration were granted 
to plaintiff by the Orphan’s Court of Macon county, in the 
State of Alabama. 

The defendant filed a plea to the jurisdiction of the 
Court on the ground that the suit should have been brought 
in the county of Bibb, where defendant kept its principal 
office, and not in the county of Taylor. This plea was over- 
ruled by the Court, and the defendant excepted. 

The jury having been empannelled, the defendant demur- 
red to the declaration, on the ground that Uriah Paulk, the 
plaintiff's intestate, died within the limits of the State of 
Georgia, and county of Taylor, and not in a foreign State, 
and consequently, under the Act of 1850, the action could 
not be sustained by a foreign administrator. This demurrer 
the Court overruled and defendant excepted. 

The defendant then moved the Court to dismiss the action 
on the ground that it was brought by Elizabeth Paulk, ad- 
ministratrix of Uriah Paulk, deceased, instead of by the widow 
of said Uriah Paulk, it having been admitted that said Uriah 
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Paulk died leaving a widow surviving him; which motion 
the Court overruled, and defendant excepted. 


Brief of evidence. 

The plaintiff then offered in evidence an exemplification 
of her appointment as administratrix of Uriah Paulk, de- 
ceased, not including the letters of administration. To the 
admission of this, the defendant objected. The Court over- 
ruling the objection, admitted the same as evidence, and the 
defendant excepted. 

Charles Phelps, testified: That he was the conductor of the 
train running from Macon to Columbus, at the time of the 
collision on the 29th of December, 1855, when Uriah Paulk 
was killed. The collision was caused by both trains being 
out of time. 

Riley Peacock, testified: That he was with the deceased 
in the train when the collision occurred. Understood from 
the agent at Reynold’s depot that the train he was on was 
running out of time. The conductor was looking out ahead 
all the time, and on seeing the other train coming, hallowed 
to the passengers to jump off, and jumped off the train just 
before the collision occured. Uriah Paulk sat nearest the 
door at the back end of the car and rose and went out, and 
either jumped or fell off the car just before the collision oc- 
curred, and the train ran back over him. There was a gen- 
eral rush to the door at the back end of the car, but deceas- 
ed was the only man that succeeded in getting out, as the 
door shut to and was so crowded by the passengers that it 
could not be opened. 

B. F. Newsome, testified: That he was called profession- 
ally after the accident to see Paulk. Witness described the 
injuries received by Paulk, and stated that he died from 
them. 

Patrick Calhoun, testified : That he was acquainted with 
Uriah Paulk in his lifetime; was traveling in the same train 
with him at the time of the accident. Paulk was a man 








MACON, JANUARY TERM, 1858. 359 


7 ~ ‘The Ss. W. Railroad vs. - Paulk. 





that drank some, but had not taken more than t two or three 
drinks on the day of the trip referred to; and was perfectly 
at himself on that day. 

Thomas Livingston, testified: That Uriah Paulk married 
his daughter. Paulk was a man of good character and 
worth about $25,000 at the time of his death, and left a wife 
and six children. He was a man of good capacity to ac- 
quire property. 

Thomas Gates, testified: That he was a passenger on the 
train with deceased, at the time of the accident. Some one 
exclaimed, “jump out.” When the exclamation was made 
no one countermanded the order. Witness did not recog- 
nize the voice of the person giving the order, as that of the 
conductor. After the collision, witness found the conductor 
and engineer off the train, and the engineer told him that he 
jumped off just before the colision, and left his engine re- 
versed. 

Winston, and Abbott, testified: That they were officers of 
the Mutual Life Insurance Company of New York, being 
the President and Secretary of the company—produced a 
pamphlet containing tables showing the terms on which 
risks are taken by thecompany. Ifa man is forty-two years 
old and in good health, so that the company would insure 
his life, the payment of $441 54, would secure his family 
$1,000; or the payment of an annual premium of $34 05, 
would secure the same sum. Knew of nomoney value for 
the deprivation of a husband and father. 

W. C. Bandy, testified: That some person directed the 
passengers to leap from the cars ; was of opinion that it was 
not the conductor. Is confident that Paulk would have 
jumped off even if no one had told him to do so, as he had 
previously stated his intention to do so, if there was any 
danger. 

James Tune, stated: That Uriah Paulk was a very im- 
moral man and intemperate. Wasa good farmer and with 
a good capacity to manage his farm. 
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Allen G. Bass, testified: That the character of Uriah 
Paulk for morality and sobriety was not good. Does not 
consider he was worth more than $400 per year to his fami- 
ly. His character as a farmer was good. 


Ralph O. Howard, testified: That Uriah Paulk’s charac- 
ter for morality was not good; he was a man who used 
liquor very extravagantly. His services were worth $250 
per year to his family. 

R. M. Pitts, testified: That Uriah Paulk was a man of 
bad morals, and was a constant drinker, and gambler. Sup- 
poses he was worth to his family as much as an overseer. 
He was a good farmer and manager on his plantation. 


4sa Marshall, testified: That he was well acquainted with 
Uriah Paulk and had known him from a child. He wasa 
thrifty man and his morals and character were good. At 
the time of his death his services were worth to his family 
$1,500 to $2,000. 

Daniel Royal, testified: That he knew Uriah Paulk. He 
was an industrious money making man. His services in 
the superintending and management of his affairs was worth 
from $1,500 to $2,000. 


The Court then, (among other things) charged the jury, 
“ that the plaintiff as foreign administratrix hada right to sue 
in this action upon the cause set forth in the declaration.” 

To this charge the defendant excepted. 

The Court further charged, “That in case of collisions of 
trains, a passenger seeing such collision about to take place 
was not in fault in jumping off the train, especially if the 
jury should believe that an order to do so was given by the 
conductor or other employee of the company on the train.” 

To which charge the defendant excepted. 


The jury found for the plaintiff $12,000, and costs. 
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Defendant moved for a new trial on the following grounds: 

1st. That the Court erred in overruling defendant’s plea to 
the jurisdiction. 

2d. That the Court erred in overruling the motion of de- 
fendant to dismiss said action on the ground, that Uriah 
Paulk, plaintiff’s intestate, died within the limits of the State 
of Georgia, and in the county of Taylor, as appears upon the 
face of the declaration. 

3d. That the Court erred in ruling that the action was 
properly brought by the administratrix of Uriah Paulk, in- 
stead of by the widow of said Paulk. 

4th, That the Court erred in admitting the exemplification 
of the appointment of Elizabeth Paulk as administratrix, 
there being no letters of administration produced. 

5th. That the Court erred in ruling that the plaintiff had 
a right as foreign administratrix to sue in this action upon 
the cause set forth in the declaration. 

6th. That the damages assessed by the jury were exces- 
sive. 

7th. That the verdict was contrary to law. 

8th. That the verdict was contrary to evidence, 

9th. That the Court erred in charging the jury that “in 
case of collision of trains, a passenger seeing such collision 
about to take place, was not in fault for jumping off the 
train, especially if the jury should believe that an order to 
do so was given by the conductor or other employee of the 
company on the train.” 

The motion for a new trial was refused, and defendant 


excepted. 


Por & Grier; ard Gorpov, for plaintiff in error. 


Srusss & Hix; and C. J. Witi1aMs, contra. 
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By the Court.—Lumprxin, J. delivering the opinion. 


This is an action for damages, against the South Western 
R. R. Company, for having destroyed the life of defendant in 
error’s intestate, while a passenger on plaintiff in error’s train, 
in the county of Taylor, in December, 1855, 

[1.] The right of action is claimed by virtue of the Act of 
1850. Itis not pretended thatit existed atcommon law. That 
Act provides that, “In all cases thereafter, where death shall en- 
sue from or under circumstances which would have entitled 
the deceased, if death had not ensued, to an action against 
the perpetrator of the injury, the legal representative of such 
deceased shall be entitled to have and maintain an action at 
law against the person committing the act from which the 
death has resulted ; one-half of the money to be paid to the 
wife and children, or to the husband of the deceased, if any, 
in case of his or her estate being insolvent.” (Cobd, 476.) 

Counsel for the Company insists, 1st. That this act does 
not embrace Railroads; and 2dly. That if it does, it impairs 
the obligation of the contract between the corporation and the 
people of the State, which was entered into five years before 
the act of 1850 was passed; and was therefore void. 

Railroad Companies are not expressly included or exclu- 
ded by the words of the act. The terms used are, “perpe- 
trators of the injury,’ and “ persons committing the act.” 
Now the well settled rule of construction is, that corpora- 
tions are embraced in the words of a statute under the des- 
ignation of persons, unless expressly excepted or excluded 
by necessary implication, on the ground of the total inappli- 
cability of the statute, as to the subject matter, to them. (8 
Peters’ Rep. 426; 11 Wheaton, 412; 16 Curtis, 643; 6 Pe- 
ters’, 29; 12 Peters’, 134; Dwarris, 478,476, 655.) Tested 
by these rules, it is clear that the act of 1850 extends to and 
embraces R. R. Corporations. The word person, both in 
civil and penal statutes, applies to artificial as well as natural 
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persons. And Railroads, to say the least of them, are quite 
as capable and likely to kill, or to use the language of the 
statute, “ to perpetrate the injury,’ or “ commit the act” here 
complained of, as individuals. 

[2.] As to the constitutional competency of the legislature to 
pass the act, there cannot be a shadow of doubt: neithera 
corporation nor a citizen can have a vested right todo wrong; 
to take human life intentionally or negligently. To prevent 
so serious an evil, the General Assembly may compel the 
wrong-doer, whether private or corporate, to make pecuniary 
compensation. The act is general; applicable alike to all, 
and making no odious discriminations against railroads, 
The legislature might make a reckless destruction of life like 
this a capital felony on the part of the employees of the road, 
if it be not one already. And for myself I believe it would, 
as a preventive, be better to do thisthan totreat human life as 
stock, to be paid for in money. 

When subscriptions were made to the stock of this road it 
must be presumed to have been done with a full knowledge 
that the legislature had this power. _ 

[3.] It is contended that the Court erred in sustaining the 
jurisdiction of Taylor county over this cause, For the defend- 
ant in error it is argued, that at common law corporations 
had residence wherever they held real estate; and that con- 
sequently a suit anywhere, at or between the termini of the 
road, is subject to no constitutional objection. And that in 
cases like this, it is no hardship. That while a corporation 
has an extended area for action and the transaction of busi- 
ness, the area for redress should be equally extensive. 

This doctrine, in England, is true, for certain purposes and 
to a limited extent. For the purposes of taxation, building 
bridges, &c., corporations who own real estate in any county, 
will be included under the words, “inhabitant of the coun- 
ty,” &c. And be liable there to all the litigations incident to 
such statutes. (Central R. R. Co. vs. Davis, 17 Ga. Rep. 
323, and cases there cited.) Still, notwithstanding corpora- 
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tions, such as this, did not exist in this State when the Consti- 
tution was adopted, locating the trial of causes in the county 
of the defendant's residence, we are of the opinion that ex- 
cept in those cases where recent acts have enlarged the ju- 
risdiction, that suits should be brought in the county where 
the principal office of the corporation is kept; and in the 
present case, in Bibb county—the city of Macon in that coun- 
ty being the place where its principal office is kept. Nor do 
we consider this case saved by the act of 1856. (Pamphlet, 
155.) This Act gives the right to sue in any county in which 
the cause of action originated, only to him whose person or 
property has been injured. Neither the person or property 
of Elizabeth Paulk, administratrix, &c., has been injured by 
the running of the cars of the S.W. R. R. Company. The 
first section of this act, as to jurisdiction, is retrospective, as 
well as prospective; but the 4th section is future only, as to 
the cause of action. We do not intend to say, that had this 
cause of action come under the act of 1856, as it clearly does 
not, instead of the act of 1850, the question as to jurisdiction 
might not be decided differently. Some reasons exist why 
this class of cases should be tried in the county where the 
killing took place, as well as injuries of an inferior grade. 
The reasons however are not so strong in the former as in 
the latter. In any event the right is permissive only, and 
not restricted. And perhaps it would be safer, all things 
considered, to renew this suit at least in the county proper o: 
the residence of the corporation. 

[4.] Both sides agree that this action is brought under the 
Act of 1850. Itis insisted on the part of the plaintiff in error 
that that Act is repealed by the Act of 1856; which although 
it does not repeal the Act of 1850, eo nomine, does repeal all 
laws in conflict with it; and that the right in this case, not 
having been consummated by judgment, is gone. 

Is the Act of 1850 in conflict with the Act of 1856? We 
think not, and for the reason already intimated, in consider- 
ing the question of jurisdiction. The 4th section of the Act 
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of 1856 applies only to causes of action originating after its 
passage. Its terms are, “if any one shall be killed,” &c., 
(Pamphlet, p. 155.) It does not retroact so as to take away 
rights which had accrued in December, 1855, prior to its 
passage. The Act of 1850 is of force until the Act of 1856 
goes into operation, Until then, there is no conflict between 
them, and therefore no repeal by implication. 

[5.] Did the Court err in charging the jury that it was the 
right of a passenger to jump, in case of the collision of trains, 
especially as both the engineer and conductor did so; and 
the order to jump was given by the conductor, or one of the 
agents of the Company, occupying the conductor’s place, after 
he had left the train. 

That death ensued in this case from the gross misconduct 
of the conductor is indisputable. Candor constrained the 
counsel for the road to make this concession; it is unneces- 
sary therefore to enter into a minute investigation of the ques- 
tion of diligence, &c. Against the doctrine contained in the 
charge, however, the case of Collins against the Albany and 
Schenectady R. R. Company, (12 Barbour’s Rep. 492,) has 
been cited. Upon examination it will be found that it does 
not sustain the contrary proposition. The injury in the New 
York case was occasioned by the defendant’s leaving his seat 
and going upon the platform, “ as if to go out,” when the col- 
lision was about to take place. ‘The jury fixing their atten- 
tion,’ as the Court said, “upon what seemed to them the 
more immediate cause of the disaster, found as a fact in the 
case, that the plaintiff was entirely free from negligence.” 
And then Judge Harris adds, “ And perhaps, after all, the 
jury were right in their conclusion, that the mere fact of leav- 
ing his seat and going to the platform, under the circum- 
stances, did not amount to negligence on the part of the plain- 
tif”? A multo fortiori, did it not in this case. 

But the opposite principle from that contended for by 
the able counsel for the plaintiff in error is abundantly forti- 
fied by authority. (13 Peters’ Rep. 181; 13 Curtis, 115 ; 
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Pierce on /imerican R. R. Law, 475; and 23 Penn. State 
Rep. 147.) 

In the case of Stokes vs. Saltenstall, cited from 13 Peters’, 
the Circuit Court charged, and the Supreme Court affirmed, 
the instructions as law, that “if the want of proper care or 
skill of the driver of a stage coach, placed the passengers in 
a state of peril,and they had at that time a reasonable ground 
for supposing that the stage would upset, or that the driver 
was incapable of managing his horses, the plaintiff is entitled 
to recover, although the jury may believe, from the position 
in which the stage was placed by the negligence of the dri- 
ver, the attempt of the plaintiff, or his wife, to escape, may 
have increased the peril, or even caused the stage to upset; 
and although they may also find, that the plaintiff and his 
wife would probably have sustained little or no injury, if 
they had remained in the stage.” 

Mr. Pierce states the rule thus: “If through the de 
fault of the Company, or of its servants, the passenger is 
placed in such a perilous condition as to render it an act of 
reasonable precaution, for the purpose of self-preservation, to 
leap from the cars, the Company is responsible for the injury 
he receives thereby, although if he had remained in the cars 
he would not have been injured.” And the author cites, in 
addition to the cases already quoted, 9 Metcalf, 1; 15 Tlli- 
nois, 468,471 ; 17 1b. 509; 1 Sandford, 89. 

[6.] Another main question in this case is, were the dam- 
ages excessive ? 

Itis admitted that in actions of this sort, the jury cannot 
find vindictive, punitive, or exemplary damages; and that 
they are confined to injuries of which a pecuniary estimate 
can be made; and that they cannot take into consideration 
the mental sufferings occasioned to survivors, by the death. 
Such has been the uniform construction put by the British 
Courts upon the 9 and 10 Victoria Ch. 93, which is almost 
identical with the act of 1850. (12 Eng. L. and E. Rep. 437; 


"2 Eng. C. L. Rep. 578.) 
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Conceding, then, that the verdict is to be confined to pecu- 
niary damages, and that nothing is to be given by way of so- 
latium, still there is great difficulty in establishing a proper 
basis for assessing damages. It would seem that when the 
proof shows the yearly income or worth of the deceased, and 
you fix the average duration or expectation of human life, 
you have two data by which to solve, with some approxima- 
tion to accuracy, this vexed problem. The proof of the val- 
ue of the service of the deceased, varies in this case, from 
$250 to $2,000 per annum. By Dr. Wigglesworth’s Tables, 
with Mr. Ingersoll Bowditch’s eorrections, published in the 
11th volume of the American Jurist, pages 492-3—4, the av- 
erage duration of the life of a man aged 45, is 23.92 years. 
By the Northampton Tables, it is 20.52, and by the Carlisle, 
24.46. In this State, we are inclined to think that 20 years 
would be a fair average number, as many tables in the Uni- 
ted States go as low as 18 years, These tables embody 
the law of average. Upon them the rates of life insurance 
are framed. Upon them an insurance company will insure 
the life of a “substantious” man, as he is called in the Scotch 
law, 45 years old, to the amount of $1,000, upon the payment 
of $469 03 cash. 

In ascertaining what shall be this cash payment, another 
consideration in addition to the law of average is be observed, 
to-wit: The value in interest of the use and interest of the 
$469 03, which, as it increases, balances any exceptional 
breaches of the Jaw of average. For example: invested at 
10 per cent., and experience shows that cash invested in life 
insurance companies readily realizes that amoeunt—the sum 
of $469 03, compounded every year, will amount to up- 
wards of $1,000, the suminsured, in seven years. Therefore, 
at the end of seven years, the company will not sufferby the 
death of the individual; and will reap clear profit every day 
after thattime. Their risk, therefore, is not on the average 
duration alone of human life, but conjointly with the in- 
creasing value of a specific sum of money. 
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If the law of average says a man will live twenty years, 
they are willing to risk his life seven out of the twenty. 
For to secure $1.000, they require the cash payment of 
asum which, compounded, shall yield $1,000 in seven, 
and not in 20 years. If,then, $469 03 would secure $1,000, 
fifteen times $469 03, or $7,038 35, would secure $15,000, 
which, at 7 per cent., would yield an annual income of 
$1,050, about the average value ofthe annual services of the 
deceased, according to the testimony. It may be argued, 
therefore, that $7,038 35, and not $12,000, as found by the 
jury, was the actual marketable value of the life destroyed in 
this case. 

We are not satisfied, however, with this rule of computa- 
tion. For it is based upon the idea of a large profit resulting 
to the insurance company ; their calculations, while profes- 
sedly founded upon the idea of 20 years duration of life, is, 
in point of fact, staked upon the risk of 7 years only. Be- 
sides, the party is killed, and an estimate, applicable only to 
the living—whose lives may actually be insured—cannot 
fairly and legitimately be predicated of the dead; still, we do 
not absolutely reject it. 

Taking 20 years, again, as the average of human life, 
what is the present value of an annuity of $1,000 upon such 
a life? $10,594. (See Encyclopedia Brit. Title, Annuity.) 
If the annual value of his life was $500, then the present 
worth would be half that sum. If $750, then three-fourths 
the amount 

I have made no allusion in this latter calculation, to the 
yearly expenses of the party, which is ordinarily to be de- 
ducted from the annual income. 

It may be objected to this rule, that whatever may be adop- 
ted as the present value of one’s services, it offers no security 
for the future. They may, hereafter, yea, the very next 
year, be worth a great deal more or a great deal less. He 
may become a cripple; helpless, and earning nothing there- 
after, the remainder of his life. That by change of circum- 
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stances, his means of success may be doubled, and the fruits 
of his labor immensely increased. He may, on the other 
hand, be now sober. and soon become an inebriate; or a 
drunkard, and immediately reform. Shall the present, then, 
determine arbitrarily the future? 

The best reply to all this, is, the uncertainty of all sublu- 
nary things. One kills your slave; you recover of him a 
thousand dollars. Had he been letalone, he might have died 
of disease in less than a month’s time after his life was ta- 
ken. You buy or sell a slave at $1,000: he is sound, but 
is killed by the falling of a tree, or of apoplexy, the next day. 
The loss has to be submitted to. This objection is rather 
specious than substantial. 

In any view of the question of damages, something is due, 
independent of income, for the loss of the care, protection 
and assistance of the husband and father. Indeed,there are 
so many elements entering into the account, that in whatev- 
er light we look at the subject, we become perplexed in the 
attempt to pursue it. There must be some latitude left to 
the soundness of the discretion of the jury, over the subject, 
as a question of fact. And the greatest, if not the only pro- 
tection against the abuse of this discretion, must be found in 
the stern determination ofthe Courts, not to allow a verdict 
to stand, which bears the impress upon its face, of passion, 
partiality, or prejudice. 

Look at the persons who compose the passengers upon arail- 
road train, and who are smashed up by one of these disasters. 
See the variety of ages, sexes, conditions, avocations of the 
crowd; doctors of divinity and of medicine, judges and law- 
yers, planters, merchants, mechanics, manufacturers, bank- 
ers, teachers, men, women and children: to apply a uni- 
form rule, by which to compensate for the life of each, would 
require more than the wisdom of Solomon in all his glory, 
But we dismiss the subject, at least for the present. 


24 VOL. XxIV 
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[7.] There remains but one more point to be considered, 
and that is, whether this action can be maintained by the 
plaintift, under the letters granted to her in Alabama. That 
depends upon the Act of 1850. The preamble recites, that 
“ whereas, it frequently happens that persons depart this life 
in another State, owning judgments, bonds, mortgages, and 
other specialties, and promissory notes, and bills of exchange, 
and other evidences of debt, and divers causes of action 
against citizens ofthis State,’ &c. 

“Src. 1. For remedy whereof, be it enacted, That from 
and after the passage of this Act, it shall and may be lawful 
for any administrator or administrators, and administratrix, 
for any executor or executors, and executrix, or guardian, of 
any deceased person or persons who may have departed this 
life in another State, anda citizen or citizens of such other 
State, at the time of their decease, owning at said time any 
judgments,” &c. Codd, 341. 

Passing by the criticism that Mr. Paulk had no cause of 
action in this State, nor any other, for the loss of his own 
life, at the time of his decease, it is clear, that to entitle a for- 
eign administratrix to sue in her representative character, in 
this State, her intestate must have departed this life in Ala- 
bama, or another State than Georgia, and been a citizen 
thereof at the time of his death. In this case, the declara- 
tion shows upon its face, that the intestate died in Taylor 
county, in this State, when the proof shows, that he was a 
citizen of Alabama at the time he was killed. 

It isinsisted that the rule which excludes foreign trustees, 
is a mere technical regulation, and should be disregarded, es- 
pecially as between the several States of the American Union. 

It is a general doctrine of the common law, recognized both 
in England and America, that no suit can be maintained or 
brought by any executor or administrator, in his official ca- 
pacity, in the Courts of any other country except that from 
which he derives his authority. The authorities upon this 
point are exceedingly numerous and conclusive. 3 P. Wms, 
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369; 2 Ves. 35; 1 Rice, 179; Ambler, 416; 2 Mad. Rep. 
101; 1 Cranch, 259; 9 Wheaton, 505; 15 Peters, 1; 1 New 
Hamp. 291; 4 Rand. 158 ; 2 Gill and Johns. 493 ; 5 Green- 
leaf, 261 ; 11 Mass. 256, 313 ; 20 Martin, 232 ; 3 Day, 74, 
303; 4 Mason, 16, 32; 20 Johns. 229, 266, et passim. See 
this point strongly stated by this Court, 5 Ga. Rep, 295, 296. 

We fully appreciate the ingenuity of the argument submit-* 
ted by Mr. Hill, upon this point. And it may be, that this 
case falls within the mischief intended to be provided for by 
the Act of 1850. Still, it is unquestionably excluded by the 
obvious words of the Act. Unless, then, we are prepared to 
legislate on this case, and to extend the Act, not only toa 
case not covered by it, but excluded, by all fair interpretation, 
this action must fail. To prevent a failure of the law, we 
might usurp the power proposed; but confining the Act to 
its terms, it embraces a large class of cases; and therefore, 
we can give it full operation without stretching its language. 
We are unwilling to do this, 

The Legislature may have had a motive for restricting the 
Act to cases where the testator or intestate died abroad. Ma- 
ny Northern personsand others, coming to this State to trans- 
act business temporarily and return, die here. Many of them 
leave debts, more or less. In this very case the deceased 
was probably indebted for board, physician’s bill, &c. It 
may have been in the mind of the Assembly, that in such 
cases, administration should be taken out here, and not drive 
domestic creditors to go abroad to collect their claims. Be 
this as it may, the words of the Act are so plain, that it would 
require no small degree of judicial boldness to disregard them. 

We are unanimous, then, in reversing the judgment of the 
Court below, upon this ground. Nor can the writ beamend- 
ed by substituting the name of the widow. The right ac- 
crued under the Act of 1850, and must be enforced under 
that Act, or not at all. 


Judgment reversed. 
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Lemve. T. Downrne, Ex’r, plaintiff in error vs. ANN Bar 
and others, defendants in error. 


[1.] A legacy of $4,000 to be paid in bonds is not a legacy that bears interest 
from the testator’s death. 

{2.] The jury is the Judge of the law, as well as of the fact.--Bennine J., pis- 
SENTING. 


Equity from Muscogee county. Decided by Judge Wor- 
RILL, May Term, 1857. 


The original bill in this case was filed by Lemuel T. Down- 
ing, as Executor, under the last Will and Testament of Ken- 
neth McKenzie, seeking the direction and construction of 
the Court upon the*said Will. 

The plaintiff (among other things) set out in his bill the 3d 
item of the will of Kenneth McKenzie, upon which the pre- 
sent question arose, and which was as follows: “Item 3d, I 
give and bequeath to the children begotten of the body of my 
beloved niece, Sophia McBride, and also the children begot- 
ten of the body of my beloved niece, Janett Bain, the amount 
or sum of $4,000 each, in bonds of the Companies above 
specified, and I will and ordain that the amount herein be- 
queathed to the children of niece Janett Bain, shall be charg- 
able as a fund with the support and maintenance of said 
Janett Bain and her present husband during their natural 
lives; and I further will and ordain that the amount be- 
queathed to the children of my niece, Sophia McBride, shall 
be kept free from the control, management or guardianship 
of the present husband of the last mentioned niece, or any 

‘future husband she may have.” 

The plaintiff also stated in his bill that under this item, 
Ann Bain, Kenneth Bain, Donald Bain, and Isabella Bain, 
all minor children of the said niece, Janett Bain, born during 
the lifetime of the testator, and Kenneth McBride, Margaret 
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McBride, Murdock McBride, Donald McBride, and Janett 
McBride, living at the death of the testator, and Roderick 
McBride, born since, on the 4th day of April, 1855, all minor 
children of the said niece Sophia McBride, claimed each to 
be entitled to the sum of $4,000,and also that it was claimed 
and insisted by the children and their parents, that not only 
were these children entitled, but that each and every other 
child that had been or should thereafter be begotten of either 
of the said nieces were or would be entitled to a like sum of 
$4,000 each. 2 

That by the 14th item of the said will, the testator directed 
that the whole residue of his estate, whether consisting of 
real or personal property, not disposed of in any of the former 
bequests, should be a fund first chargeable with the payment 
of all his just debts, after which the residue should be divi- 
ded into three equal shares or proportions—one third of said 
residue to be given to the City Council of Columbus, another 
third to be given to the Female Asylum of the said City of 
Columbus, and the remaining one-third to be given to his 
brother, Rory McKenzie. 

That these residuary legatees, and particularly the two 
former, insisted and claimed that under the 3d item the tes- 
tator intended to bequeath the sum of $4,000 to each only 
of the said two families, or sets of said children; $4,000 to 
the children considered as a class only of each niece, and not 
$4,000: to each child. And that they further insisted that 
even if the said children were entitled to take per capita then 
only the nine children born and living at the death of the 
testator were entitled cach to its $1,000, and that neither 
Roderick McBride, born since, nor any other child born sincé 
or hereafter to be begotten of the said two nieces are, or will 
be entitled to any share under the will. 

The Court was requested by the Counsel on the part of the 
Ladies’ Education and Benevolent Society,and the Mayor and 
Council of the City of Columbus uniting, to charge the Jury 
“That if the Jury believe from the words of the will it was 


, 
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the intention of the testator to confine the bequest of $4,000 
in the 3d item of the will to each set of children, instead of 
each child, then they will so find in their verdict.” This 
charge the Court refused to give, and the counsel excepted. 

The same counsel then asked the Court also to charge, 
“That if the Jury believe it was the intention of the testator 
to confine his bequest to the children of his nieces then born, 
that they will then exclude, by their verdict, the after born 
child.” This charge the Court also refused to give, and the 
counsel. excepted. 

The Court then, among other charges, charged the Jury 
as follows: “That it was the province of the Court to give a 
legal construction to the words of the will of the testator, and 
. that the Jury were bound to take the construction put upon 
the words of the will by the Court, and that according to the 
construction put upon the words of the will by the Court the 
testator intended by the words in the third item of the will 
to give $4,000 to each of the children of Janett Bain and So- 
phia McBride, born before the death of the testator, and that 
if the Jury believed that Roderick McBride, a child of Sophia 
McBride, was born within nine months after the death of the 
testator, then the said Roderick was also entitled to $4,000.” 

The Court also charged the Jury, “ That the said children 
of Janett Bain and Sophia McBride, legatees under the will, 
were entitled to interest on the amount of their legacies from 
the time of the death of the testator.” 

To both of these charges the counsel for the Ladies’ Edu- 
cation and Benevolent Society, and for the Mayor and Coun- 
cil of the City of Columbus, then and there excepted. 

The jury found by their verdict that each of the children 
of Janett Bain and Sophia McBride were entitled to $4,000, 
besides interest from the death of the testator, and that Rod- 
erick McBride, born since the death of the testator, was also 
entitled to $4,000, besides interest from the same time. . 

Counsel for the Ladies’ Education and Benevolent Socie- 
ty, and for the Mayor and Council of the City of Columbus, 
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thereupon filed their bill of exceptions, assigning as error the 
charges so given by the Court to the jury, and the refusal of 
the Court to charge as requested. 


Jones & Jonss, for plaintiff in error. 


Buenanan ; TipweL_t ; Tuomas and Denton, contra. 
By the Court—Bennine J., delivering the opinion. 


The Court told the jury that “ the testator intended, by the 
words in the third item of the will, to giye $4,000 to each of 
the children of Janett Bain and Sophia McBride.” Is this 
what the testator intended? or did he intend to give $4,000 to 
the children of Janett Bain, collectively, and $4,000 to the 
children of Sophia McBride, collectively ? 

The question is a difficult one. “$4,000, each” child, is a 
somewhat more easy and natural reading, than “$4,000, 
each” set of children. This favors the interpretation adopted 
by the Court below. “The amount” (viz. $4,000) “herein 
bequeathed to the children of my niece,” is a somewhat more 
easy and natural reading, than, “The amount,” (viz., the 
several sums of $4,000 each) “ herein bequeathed to the chil- 
dren of my niece.” This favors the interpretation rejected 
by the Court below. There is, I think, very near a balance. 

And where this is so, the decision ought, I think, to be for 
the side most favored by the law. And the law in distribu- 
ting a man’s property, puts his kin above strangers, however 
helpless and needy, and worthy the latter may be. It makes 
no provision for strangers, And with the law, in this respect, 
agrees nature. 

We think that what the Court told the jury, as above sta- 
ted, was right. 

This also disposes of the first request. 

The second request was,abandoned. 
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The Court also told the jury, that the legacies of $4,000, 
bore interest from the testator’s death. 

Inthis we think the Court was wrong. The legacies are 
general. They are of “ $4,000,” each, true they are to be paid 
in certain bonds, but then they are not of certain bonds. 
Calling on their face for $4,000, regardless of whether such 
bonds may be worth, over or under, $4,000. 

See Smith vs. Smith, (at Macon Term, 1857.) 

There must be a new trial, then, unless the interest be re- 
mitted, 

‘ There is another question in this case on which I differ 
with the other members of the Court. The Court below 
charged the jury, that “it was the province of the Court to 
give a legal construction to the words of the will of the testa- 
tor, and that the jury were bound to take the construction 
put upon the words of the will by the Court.’ I do not 
think that the jury were so bound. I think that the jury are 
the judges of the law, as well as of the fact, in all cases, I 
will briefly state my reasons for this opinion. 

The 88th section of the constitution of 1777, contains these 
words: “The jury shall be judges of law as well as of fact, 
and shall not be allowed to bring in a special verdict ; but if 
all or any of the jury have any doubts concerning points of 
law, they shall apply to the bench, who shall, each of them, 
in rotation, give their opinion.” 

The 15th section had said, that the verdict of a special 
jury was a thing “from which there” should “be no ap- 
peal,” 

The 18th section is in these words: “ The special jury 
shall be sworn to bring in a verdict according to law, and the 
opinion they entertain of the evidence; provided it be not 
repugnant to justice, equity, and conscience, and the rules 
and regulations contained in this Constitution of which they 
shall judge.” Wath. Dig. 24. 

As soon then as the constitution of 1777 was adopted, the 
jury became the judges of the law, as well as of the fact, if 
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they were not so, before; and the special . jury, ‘the judges 
even of the Constitution. This must be indisputable. 

Was there ever any samme made in this Constitution, in 
this respect ? 

The 2d section of the third article of the Constitution of 
1789, is in these words: “ The General Assembly shall point 
out the mode of correcting errors and appeals, which shall 
extend so far as to empower the judges to direct a new trial 
by jury within the county where the action originated, which 
shall be final.” 

Here is a repeal of so much of the Constitution of 1777, as 
made the verdict of aspecial jury, a thing from which there 
could be no appeal; here is a grant to the Court of the pow- 
er to give one new trial; here the Court is clothed with a 
qualified veto on the power of the jury, over the law and the 
fact. But it is only a qualified one, the power to judge of 
the law, as well as of the fact, is not taken from the jury. 

The 3d section of the 4th article,isin these words; “Free- 
dom of the press and trial by jury shall remain inviolate.” 

“ Trial by jury’ must mean such trial by jury as was then 
in existence. Subject to the change wrought in it, by the 
said 2d section of the 3d article, and the trial by jury, then 
in existence, was that established by the aforesaid sections of 
the Constitution of 1777. No mere act of the legislature 
could have changed it; but none was passed attempting to 
change it. 

On the adoption,t hen, of the Constitution of 1789, the jury 
still remained the judges of the law, as well as of the fact. 
This, I think, nobody can doubt. 

Was there, afterwards, any further change made in the 
aforesaid parts of the Constitution of 1777? 

In the Ist section of the 3d article of the Constitution of 
1789, it is declared, that the Superior Courts shall have pow- 
er, “to order new trials on proper and legal grounds.” Here 
is given to the Court a general veto on the exercise of the 
power over law and fact, granted to the jury, which is quite 
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an enlargement of the Court’s former power. But there is 
nothing here, depriving the jury of their power to judge of the 
law, as well as of the fact. 

The 5th section of the 4th article is in these words: “ Free- 
dom of the press and trial by jury, as heretofore used in this 
State shall remain inviolate.” 

What sort of jury trial was that, which was used before the 
time of the Constitution of 1798? That which was estab- 
lished by the Constitution of 1777, modified by the Constitu- 
tion of 1789. There could have been no other. The legis- 
lature had no power to establish any other; they had not 
attempted to establish any other. But that was a sort in- 
which, the jury were the judges of the law, as well as of the 
fact. This, then, was the sort that, by the Constitution of 
1789, was to remain “ inviolate.” 

On the adoption of the Constitution of 1789, then, the jury 
still remained the judges of the law as well as of the fact. 
This I think will not be denied. 

Has there been any change, in this respect, since? None. 
The provisions aforesaid of the Constitution of 1798, remain 
untouched. No statute has been passed attempting to touch 
them. The legislature has not had the power to pass any 
mere statute touching them. It has not had any power to 
prevent jury trial, as used before the Constitution of 1789, 
from remaining “ inviolate ;” and, therefore, it has not had 
the power to take away from the jury the right of judging the 
law, as well as the fact. The extent of the power of the 
jury, must be of the very essence of jury trial, and therefore, 
it cannot be, that jury trial can remain “inviolate,” if this 
power to judge of the law, is abridged. 

But no attempt by the legislature, has been made to 
abridge it. 

Courts cannot make law; therefore, they are powerless to 
abridge it. 

I say then that the law stands, as it stood on the adoption 
of the Constitution of 1798; and, that by the law as it stood 
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at that time, the jury were the judges of the law, as well as 
of the fact. Then they must be so still. 

This is a conclusion which, it seems to me, is absolutely 
necessary, from the premises. 

But indeed the same conclusion is to be drawn from the 
common law. Every body admits, that by the common law 
the jury have the right to bring in a general verdict. 

Of necessity, then, they must have the right to judge of the 
law, as well as of the fact. 

That they have the right to judge of the law, as well as of 
the fact. Blackstone, Coke, Littleton, are all agreed. 3 Black. 
Com. 378 ; Coke Litt. Sec. 368, and Comments. 

These are my reasons for thinking the jury the judges of 
the law as well as of the fact. 


Judgment modified. 


Laat . . . 
Winerie_tp W. Livineston, plaintiff in error, vs. Joun Liv- 
inGsToN, defendant in error. 


{1.] A certiorari may lie under the Constitution and the old law, although, not 
provided for, by any Act of the Legislature. 

{2.] Certiorari lies for error committed in a habeas corpus case before the Jus- 
tices of the Inferior Court, 

{3.] In habeas corpus cases before the Justices of the Inferior Court, the Court 
does not expire with the delivery of the judgment, but remains in existence, 
and subject to certiorari. 

[4.] A writ of error lies for either party, in a habeas corpus case growing out of 
an imprisonment for contempt, under the Act of 1821, for the restoration of 
the possession of personal property. 


Certiorari, in Chattahoochee Superior Court. Decision by 
Judge Kippoo, November 24th, 1857. 


This case came on upon exceptions to a decision of Judge 





380 SUPREME COURT OF GEORGIA. 


Livingston vs. Livingston. 





Kiddoo, overruling a motion to dismiss a writ of certiorari 
which had been issued under the following circumstances: 

John Livingston, the defendant in error, on the Ist of Jan- 
uary, 1857, sued out a possessory warrant before Mark A. 
George, one of the Justices of the Inferior Court, against 
Wingfield W. Livingston, the plaintiff in error, for the recove- 
ry of two negro slaves; and upon the hearing of the case, it 
was ordered that W. W. Livingston should deliver the two 
negro slaves to John Livingston, or in default, should be com- 
mitted to jail until he should so deliver them up. W. W. 
Livingston having failed to deliver up the negroes, was duly 
committed to jail by a mittimus under the hand and seal of 
Mark A. George, Esq. 

On the 9th of January, 1857, Wingfield W. Livingston sued 
out a writ of habeas corpus, under the order or fiat of one of 
the Justices of the Inferior Court, and upon the writ of ha- 
beas corpus coming up for trial, the Inferior Court dicharged 
Wingfield W. Livingston from jail. John Livingston, there- 
upon, presented a petition to David Kiddoo, the Judge of the 
Superior Court, setting out the facts above stated, and pray- 
ing for a writ of certiorari directed to the Justices of the In- 
ferior Court, and the clerk of that Court, requiring them to 
certify and send up the proceedings had in the habeas cor- 
pus cause, at the next Superior Court, and that the order of 
the Justices of the Inferior Court discharging Wingfield W. 
Livingston from jail might be annulled. A writ of certiorari 
was accordingly issued on the 28th of February, 1857. 

Upon the writ of certiorari coming on for trial, on the 24th 
day of November, 1857, before David Kiddoo, the Judge of 
the Superior Court, the counsel for the defendants moved to 
dismiss the writ upon the following grounds: 

ist. Because a certiorari is a creature of our Legislature 
and cannot be executed beyond the permission of the same. 

2d. The writ of habeas corpus being a protection of liber- 
ty, its judgment is conclusive. 
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3d. The forum rendering the verdict is one of original ju- 
risdiction, and its decision cannot be reversed. 
4th. The plaintiff’s remedy was to sue out another posses- 
sory warrant. 
5th. This Court cannot pass any legal judgment in this 
cause which can be executed. 
.6th. The Inferior Court only represents the Judge of the 
Superior Court when sitting asa Habeas Corpus Coutt. 
7th. The commitment was for acontempt, and therefore, a 
criminal proceeding, and the State cannot bring up sucha 
cause. 
8th. That thejudgment of the Aabeas corpus tribunal is an 
executed judgment. 
The Court, however, overruled the motion to dismiss on 
all the grounds taken. ‘To this decision the defendant ex- 
cepted, and assigned as error all the above grounds. 


W.S. Jounson; and McCoy & Hawkins, for plaintiff in 
error. 


Tuomas, for defendant in error. 


By the Court.—Bennine, J. delivering the opinion. 


Was the judgment overruling the motion to dismiss the 
certiorari, right ? 

The first ground of the motion was, “ Because a certiorari 
is a creature of our Legislature, and cannot be carried be- 
yond the provisions of the same.” 

It is understood, thatthe meaning of this, is, that none of 
the Acts of the Legislature, relating to certiorari extend to a 
habeas corpus case like the present; and that there cannot 
be a certiorari inany case unless there is some Act of the 
Legislature to authorize it in that case. 

The first of these two propositions, may be admitted, but 
the second is denied. The Constitution, itself, gives the cer- 
tiorari. It says, that the Superior Courts “shall have pow- 
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er to correct errors in inferior judicatories, by writ of certio- 
rari.” Under this grant of power, the Superior Courts might 
have issued writs of certiorari before any of the Acts of the 
Legislature as to certiorari was passed; they might now is- 
sue writs of certiorari, if no such Acts had ever been passed, 

In that case the law to be resorted to, for regulating the 
proceedings, would be the old law—mainly the old law rela- 
ting to writs of error; for every writ of error at common law, 
included acertiorari. That writ wasatonce,a certiorari and 
a commission—at once an order to certify a case to a partic- 
ular tribunal; anda commission to that tribunal, to hear and 
determine the matters of error, contained in the case. See 
Davis vs. Rodgers, decided at Atlanta, 4ug., 1857. 22 G.R. 

The Court to which this writ of certiorari was directed, 
was the Inferior Court, or the Justices of the Inferior Court. 
Sucha Court, as compared with the Superior Courts is an 
“inferior judicatory.” Ist, Its jurisdiction is as nothing, 
compared with that of the Superior Courts, 2d, It is the 
creature of the Legislature, and the power of the Legislature 
to create Courts, does not extend to the creation of any 
Courts, except Courts of a lower dignity than that of the Su- 
perior Courts. This, I think, has been the uniform interpre- 
tation of the first sentence of the third article of the Consti- 


tution. 


[1.] We think, then, that the first ground of the motion, 
was insufficient. 

[2] The grant of power, is, “to correct errors,” “ Er- 
rors” is a general term, and therefore, it must embrace errors 
committed ina habeas corpus case, as well as those commit- 
ted in other cases. Besides, the judgment in a habeas cor- 
pus case, might be adverse to the plaintiff, In case it were, 
there might be a different opinion, as to whether, “the writ 
of habeas corpus was a protection of liberty.” 

We think, then, that there was nothing in the second 


ground. 
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Obviously, we may say the same, of the third and fourth 


grounds. 
The fifth ground was, “ That this Court cannot pass any 


judgment in the case, which can be executed.” 

It is said that as soon as ahabeas corpus Court of this kind 
renders its judgment, it expires; and, therefore, that there is, 
then, no Court which the certiorari can be directed to, or 
which can execute the judgment of the Superior Court ren- 
dered on the certified case. 

But why should it be admitted, that this Habeas Corpus 
Court expires with its judgment? The statute is silent, as 
to when itis to expire. If it expires with its judgment, of 
what value will the judgment be? Suppose the Sheriff dis- 
regards the judgment, what tribunal is there tomake him do 
his duty? None. See Taylor vs. Gay, 20 Ga. R.; March- 
man vs. Todd, 15 Ga. R. 

It is true, that Heard vs. Heard, 18 Ga. R., seems in con- 
flict with these two cases; but first, that case might have been 
put upon another ground; there were no merits in it; 2uly, 
it did not pretend to overrule Marchman vs. Todd, and if it 
had, it would, itself, have in turn, been overruled by Taylor 
vs. Gay. ' 

[3.] Wethink it not true, then, that this habeas corpus 
Court expires with its judgment. We think the Court still 
remains in existence to superintend the execution of that 
judgment, and therefore, that there is still in existence a tri- 
bunal to be reached by a certiorari. 

Hence, the fifth ground is in our opinion insufficient. 

There is nothing in the sixth ground. 

[4.] Nor-in the seventh. In a rule against the Sheriff, ei- 
ther party may except,and have a writ oferror. This has, re- 
peatedly been held by this Court. And that is as much “a 
criminal proceeding,” as this is; so as to proceedings on for- 
feited bonds in criminal cases, 

The truth is, that a commitment under the Act of 1821, is 

; purely remedial. It is for the exclusive benefit of the plain- 
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tiff in the proceeding. Cobb, 591-2. The State has no con- 
cern with it. 

The eighth and last ground, was, that “the judgment of the 
habeas corpus tribunal, was an executed judgment.” 

True, that judgment annulled the commitment, and thus 
deprived the Sheriff of authority longer to hold his prisoner. 
But ajudgment reversing that judgment, would revive the 
commitment, and thus restore authority to the Sheriff, to re- 
take, and to hold, the prisoner. 

We think, then, that there is nothing in this ground, 

Upon the whole therefore we affirm the judgment of the 


Court. 


Judgment affirmed. 





Joun Dor ex dem. Davin Maruts, and James M. Wuarron, 
plaintiff in error, vs. Rricwarp RoE casual ejector, and 
Witii1aM B. Cotsert, defendants in error. 


[1.] The party who took out the commission to examine a witness was in the 
next room to that in which the Commissioners were executing the commis- 
sion, and was so known to be, by the witness. The door between the two 
rooms was open. 

Held, That this vitiated the execution of the commission. 


{2.] The answers to interrogatories were headed with a case different from that 
stated in the questions and commission, but there appeared enough to show 
that the answers, were really inteuded for this latter case. 

Held, That they might be read in the latter case. 

[3.] After the close of the argument to the jury, the Court allowed the defend- 
ant to introduce further evidence on the subject of mesue profits. The plain- 
tiff expressed no surprise, asked for no continuance. The verdict was for 


the defendant generally. 
Held, That the Court committed no error; certainly none of which the plain- 


tiffs could complain. 
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Ejectment from Stewart county. Tried before Judge K1p- 
poo, October 24th, 1857. 


This case came on upon exceptions to the rulings, by the 
Judge of the Superior Court, admitting certain evidence and 
documents upon the trial in the Court below. 

The plaintiff at the trial introduced a witness who testi- 
fied that the defendant took possession of the land (the sub- 
ject of the action,) in 1854 or 1855, and that he had retain- 
ed it ever since. He also introduced a copy grant of the 
land, which was to “ David Mathis of Dodge’s district, Ap- 
pling county,’ and certain deeds under which he claimed 
title to the land, viz: a deed dated in 1852, of David Mathis 
of Hamilton county, Florida, to Jesse Mobley—a deed from 
Jesse Mobley to Seaborn Hall—a deed from Seaborn Hall to 


James M. Wharton. 
Plaintiff then closed. 


The defendant introduced a witness named Smith, who 
testified (among other things) that he acted as Commissioner 
in executing a set of interrogatories in the case in which 
Bunyan Mathis was the witness ; and that he did this at the 
request of Samuel W. Molder, (who was stated to be war- 
rantor to the defendant of the land in question.) 

«That Molder and the witness and the commissioners were 
in a room together, that Molder conversed with the witness 
about the case, and his testimony; that when the commis- 
sioners commenced taking down the testimony of the wit- 
ness, Molder walked into another room in the same house, 
the door of the room in which witness was opening into the 
room where Molder went, and remained open all the time ; 
that when the commissioners got through taking down the 
testimony of said Mathis, Molder came back into the room’ 
where they were.” The witness also testified that he knew 
the reputation of Bunyan Mathis for truth in the neighbor- 
. 25 VOL. XXIV. 
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hood where he lived, and that he would not believe him on 
his oath in a Court of Justice. 


The following note was made by the Judge on the margin 
of the record opposite this testimony. “The Court’s recollec- 
tion is that the commissioners and witness went into a room, 
and that Molder, though he had conversed with witness, did 


not enter the room till the interrogatories were executed.— 
Dt. 0.8.0. Pee 


This witness also testified that he had been living in Ham- 
ilton county, Florida, ten years, and for three years, had been 
tax assessor and collector, for the county, and that he had 
never known any man living there named David Mathis, 
but had known a man living there named Bunyan Mathis. 

The defendant then offered in evidence the answers of 
Bunyan Mathis to certain interrogatories. To the reading 
of these, the plaintiffs counsel objected on the ground that 
Samuel W. Molder was present at the time of their execu- 
tion as testified to by Smith one of the commissioners, This 
objection was overruled by the Court and the plaintifi’s coun- 
sel excepted. 

After reading the evidence of several of the witnesses, the 
defendant’s counsel offered to read in evidence to the jury the 
answers of John G. Smith to certain interrogatories. To 
this the plaintiffs counsel objected, on the ground that it ap- 
peared by the answers that the interrogatories were taken out 
and executed in another case then pending in that Court, as 
they were headed with the title of that other cause. The 
Court overruled this objection, and the plaintiffs counsel 


excepted. 


The following note appeared on the margin of the record, 
made by the Judge of the Superior Court—* Notwithstand- 


ing the misstatement in one place, there was evidence ap- 
pearing on the same, that they belonged to this case. 
DAVID KIDDOO, J. 8 C. P. C” 
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Defendant’s counsel having closed his case, the plaintiff’s 
counsel (having no more evidence) opened the case to the 
jury, insisting (among other things) that defendant was not 
entitled to anything for improvements, as he had not shown 
any written title or deed to the premises in dispute. 

The argument before the jury having been closed, both by 
counsel for the plaintiff and defendant, and when the Court 
was about commencing to charge the jury, defendant’s coun- 
sel moved to introduce in evidence to the jury certain deeds; 
one of the counsel for the defendant stating that he had said 
deeds in his possession at the beginning of the case, intend- 
ing to introduce them in evidence to the jury, but had omit- 
ted to do so, and still had the deeds in his possession. 


The following note appeared on the margin of the record 
made by the Judge: “ Court thinks forgotten, as well as omit- 
ted. D. K., J. & Gs Po CF 


The plaintiffs counsel objected to the admission of these 
deeds in evidence to the jury. The Court overruled this 
objection, and allowed the deeds to go in evidence to the 
jury. 

Defendant’s counsel then introduced in evidence to the 
jury, a deed of the lot of land from Jeffrey Barksdale to John 
Barksdale, a deed from John Barksdale to Samuel W. Molder, 
and a deed from Samuel W. Molder to the defefdant, Wil- 
liam B. Colbert. Plaintifi’s counsel then and there except- 
ing. 


The jury found for the defendant; and plaintiff filed his 
bill of exceptions, saying that the Court erred: 

Ist. In not rejecting the answers of Bunyan Mathis to 
certain interrogatories and in allowing said answers to be 
read in evidence to the jury. 

2d. In permitting the answers of John G. Smith to certain 
interrogatories to be read in evidence to the jury. 

. $d. In allowing the deeds from Jeflrey Barksdale to 
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John Barksdale, from John Barksdale to Samuel W. Molder, 
and from Samuel W. Molder to William B. Colbert, to be 
introduced and read in evidence to the jury after the argu- 
ment of counsel before the jury had been closed, and when 
the Court was about commencing to charge the jury in said 
case. 

4th. In allowing evidence to go before the jury after argu- 
ment of counsel and when the Court was about charging 
the jury, it had been announced by counsel for plaintiff in 
their opening speech to the jury that defendants had exhib- 
ited no written title or deed to the premises in dispute, and 
were not on that ground entitled to anything for improve- 


ments. 


Tucker & Bratt, for plaintiff in error. 


B. S. Worritt, and Jas. Jounson, for defendant in error. 


By the Court —Bennine, J. delivering the opinion. 


The tenant claimed under Molder by a deed with warran- 
ty. Molder was taking part in preparing the defence. Mol- 
der, therefore, bore towards the case a relation of the same 
sort, as that borne by the tenant. Therefore, whatever would, 
if done by'the tenant, vitiate the execution of interrogato- 
ries would, if done by Molder, equally vitiate the execution 
of the interrogatories. 

[1.] Did what was done by Molder in this case vitiate the 
execution of the interrogatories for Bunyan Mathis? The 
Court below thought that it did not, but we think that it 
did. 

Molder was within ear-shot of the witness, and no doubt, 
known so to be by the witness. He had conversed with the 
witness about the case, and about his testimony; that is, 
the witness had told him what he would swear to. His 
position in the adjacent room,{was a good one to enable him 
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to have the pledge redeemed. The case is in no respect dif- 
ferent, so far as principle is concerned, from what it would 
have been if Molder had been in the room itself in which 
the testimony was being taken. See 19 Ga. R. 630. 

We think then, that the Court erred in not rejecting the 
interrogatories of Bunyan Mathis. Does it follow that we 
ought to grant a new trial? This question will be considered 
in conclusion. 

The next exception was to the decision allowing the in- 

terrogatories to John G, Smith to be read to the jury. 
_ The objection to these was, that the case stated at the head 
of the answers, was not the same as the case on trial. The 
difference being, that in the case on trial, the tenant was 
Colbert, in the case as stated at the head of the answers, the 
tenant was Brooks. But the Judge certifies that there was 
evidence appearing on the answers, that they belonged to 
the case on trial. 

The questions it seems were in the right case. If the an- 
swers were answers to those questions, they, we may pre- 
sume, were also in the right case, whether headed so or not. 

[2.] We see nothing in this objection. 

The Court allowed the defendant to lay evidence before 
the jury after the close of the argument to the jury on both 
sides. This was excepted to by the plaintiff’s counsel, but 
they expressed no surprise at the evidence. They asked for 
no continuance to enable them to meet the evidence. 

[3.] This being so, we think that there is nothing that 
they can complain of in the decision, The subject of the 
order and mode of introduction of testimony is one commit- 
ted to the discretion of the Court. We see no abuse of that 
discretion here. 

Besides this evidence had no effect. It was offered as an 
answer to the demand of the plaintiff for mesne profits ; the 
verdict was for the defendant generally. 

This disposes of all the exceptions—only one of which, 
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has been found to be good, that, to the admission of Bunyan 
Mathis’s interrogatories, 

Ought we to grant a new trial on the score of the improper 
admission of these interrogatories? The defendant’s coun- 
sel says not. He says that there was evidence enough over 
and above these interrogatories to have required the verdict 
to be as it was; and that as there was no motion for a new 
trial, the case does not fall within the new trial Act of 1854, 
and therefore, that this Court must be governed by the com- 
mon law rule, which forbids a verdict to be disturbed on the 
ground of illegal evidence, if there was sufficient legal evi- 
dence. 

This we think is a good argument, if it be true that there 
was enough evidence over and above these interrogatories to 
require this verdict. 

Is that true? 

The plaintiff’s own evidence showed that he claimed un- 
der David Mathis who in his deed made in 1852, described 
himself as of Hamilton county, Florida. 

The grant was to “ David Mathis of Dodge’s district, Ap- 
pling county.” The testimony of several witnesses taken 
together traced up this David Mathis to the time of the suit, 
and showed him from 1826, or 1828, a citizen of some place 
in Georgia. It could not be, therefore, that it was he, who 
was the David Mathis of Hamilton county, Florida, in 1852, 
who made the deed under which the plaintiff claimed. It 
follows that that deed could convey no title. 

Now the evidence, exclusive of Bunyan Mathis’s inter- 
rogatories shows this. 

And this is enough to require of the jury to find for the 
defendant. , 

We think then, that the counsel for the defendant is right 
in insisting that there ought not, on the ground of the ad- 
mission of this evidence, to be a new trial. 

So we affirm the decision of the Court below. 


Judgment affirmed. 
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Epmunp C. Corsert, plaintiffin error, vs.) THe STaTE oF 
Georeia, defendant in error. 


f1.] The Superior Courts in this State have the same power, in relation to bail 
in criminal cases, as the Courts of King’s Bench in England. 

{2.] The Court of King’s Bench in England, and the Superior Courts in this 
State, have the power to grant bail in all bailable cases, until the accused is 


in execution. 


Indictment for forgery, from Muscogee county. Decided 
by Judge WorritL, in November Term, 1857. 


Bail after verdict of guilty. 


A true bill was found against Edmund C. Corbett, charged 
with demanding payment of a forged note. Corbett gavea 
bond with ample sureties, as required by the Court, to appear 
and abide the judgment of the Court. Upon the trial, at 
November Term, 1857, the jury returned a verdict of guilty 
against Corbett,and upon the return of this verdict, the Judge 
ordered him into the custody of the Sheriff To this order 
Corbett and his sureties objected. After this order, and 
during the pending of a motion in arrest of judgment, Cor- 
bett moved the Court to be admitted to bail, offering to give 
a bond to any amount the Court might require, with good 
sureties. This motion the Court refused, on the ground that 
the case was not bailable at law after a verdict of guilty had 
been rendered. 

To this order and decision Corbett by his counsel excepted. 


Hott & Hutcuins; WeLLBoRN, Jounson & Stoan; Ram- 
say & Cariruers, for plaintiff in error. 


Sol. Gen, OLtver; and Doveuerry, contra. 
By the Court.—Lumpxty, J. delivering the opinion. 


[1.] lt never has been doubted but that the Superior Courts 
in this State have the same power, inrelation to bail in crimi- 
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nal cases, as the Court of King’s Bench in England. And 
it seems that that Court may, in its discretion, admit to bail 
persons attainted of felony, or convicted thereof, by verdict gen- 
eralor special, where there issome special motive to induce the 
Court to grant it. And this powercontinues until the person is 
in execution, or punished with imprisonment for the offence. 

It will be readily perceived, that it is impossible for this 
Court to specify the circumstances which will authorize the 
Court to act. Each case must depend on its own merits. 
We will cite the examples which are mentioned in the books, 
by way of illustration. 

If one be convicted of felony, upon evidence, by which it 
plainly appears to the Court that he is not guilty of the crime, 
or where the prisoner may be in danger of losing his life, 
either by famine or dangerous distemper, unless he be bailed, 
in such cases the authorities are, that the Court will admit 
to bail after verdict. 

[2.] In short, the law is this: The Court has the power to 
grant bail in all bailable cases, until the accused is in exe- 
cution. But this discretion must be exercised or refused in 
each particular case, according to the facts which attend it. 

Understanding the judgment as we do, that the Court based 
its decision upon the want of power in the Court to admit 
to bail inan infamous crime, after verdict, we reverse the 
judgment, for the purpose of settling the law, as we under- 
stand it. 

The whole subject is under the control of the Court. It 
may order a new bond, or the old bond to be strengthened. 
The end being, not punishment before final judgment, but 
security that the offender shall not escape. In many ca- 
ses, ample bail would, perhaps, afford better security than the 
four walls of one of our rickety jails—but few of which are 
proof against internal and external assaults, and still fewer, 
to the golden key which unlocks prisons at pleasure. And 
the punitory power of the law never will be fully felt, until a 
criminal jail for each Judicial Circuit is constructed—built 
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and occupied, or otherwise guarded—after the fashion of the 
most improved city prisons. 

In this very case, at this Term, this Court has, by its solemn 
judgment, pronounced that Corbett was illegally convicted. 
And that the judgment of the Court, upon the verdict find- 
ing him guilty, should have been arrested, upon the ground, 
that the indictment charged no offence, under the penal code. 
Did the law make it imperative upon the Court to incarce- 

_ rate Corbett before his rights were finally adjudicated? We 
think not. 


Judgment reversed. 





Tuomas Stocks, and others, plaintiffs in error, vs. WILLIAM 
P. Yonee, and others, defendants in error. 


When, upon application for that purpose, the Chanccllor refuses to grant an 
order, taking a bill pro confesso, and this Court can see sufficient reasons in 
the record to justify his refusal, the Court is bound to affirm his judgment, 
whether it be the reason that influenced his decision or not. 


In Equity, from Muscogee county. Decided by Judge Wor- 
RILL, May Term, 1857. 


The bill of exceptions in this case was filed against the 
decision in the Court below, refusing to take a bill pro con- 
Jesso, as against Seaborn Jones, one of the defendants thereto, 
under the following circumstances: 

At May Term, 1856, an agreement, which was entered on 
the minutes and made an order of Court, was entered into 
between the counsel for the parties, that the defendants 
should, at the next term of the Court, plead or demur to the 
bill, and that ifthe pleas or demurrer or both were overruled, 
then, that the defendant should, within five days thereafter, 
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filea full and complete answer to the bill, and the case set 
down for trial at the same term. At the following Term, in 
December, 1856, a demurrer was filed to the bill, which was 
overruled, but no answers were filed according to the terms 
of the agreement. At the May Term, 1857, exceptions were 
taken to the answer of Seaborn Jones, one of the defendants, 
which exceptions were sustained by the Court, and the de- 
fendant ordered to “ answer the exceptions by jury hours on 
Thursday next.’ This order bore date, on the record, the 
19th day of June, 1857, but from the certificate of the Clerk 
of the Superior Court at the foot of the docket, it appeared 
thatthe Court adjourned its May Term on the 13th day of 
June, 1857, so that the date of the order, as it appeared on 
the record, must have been wrong. 

During the same Term, the plaintiffs moved the Court to 
take the bill pro confesso, as against Seaborn Jones, on the 
ground that he had not fileda full and complete answer to 
the same, as required by theagreement which had been made 
an order of the Court in May Term, 1856. The Court re- 
fused to grant this motion, and to this decision the plaintiffs 
excepted. 


Witi1am Doveuerry, for plaintiffs in error. 
Jones & JonEs, contra. 


Judge Bennine having been formerly of counsel in this 
case, did. not preside. 


By the Court.—Lunrxtn, J. delivering the opinion. 


This is a bill in equity which has been pending in Mus- 
cogee county for many years, At the June Term, 1856, of 
said Court, it was agreed by counsel in the case, that the de- 
fendants should have until the first day of the next Term to 
demur or plead to the bill as amended, and if the same should 
be overruled, that then, within five days after the decision 
was made, the defendants were to file “a full and complete 
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answer’ to the bill as amended; the complainants were to 
file a replication to the answer, and the case to stand for tri- 
al at that Term, and on failure to file said answer, it was to 
be the privilege of the complainants to take the bill as con- 
fessed, if they saw fit to do so. 

On the 13th day of December, 1856, that being the next 
Term of the Court, it seems that a demurrer was filed, and 
overruled by the Court; and it does not appear that any oth- 
er or further proceedings were had at that time. 

Now, the bill of exceptions states, that at the May Term, 
1857, of said Court, “and on a certain day in said Court,” 
without designating the day, a motion was made totake said 
bill as confessed, against Seaborn Jones, one of the defend- 
ants, and proceed to trial, inasmuch as the said defendant 
had not filed a full and complete answer, as he was required 
to do by the agreement at May Term, 1856, already referred 
to. The Court refused to grant the order, and that decision 
is brought up to this Court by writ of error, and the same is 
now assigned as error. No reason is given by the Court for 
refusing to grant the order. But to obtain 2 reversal, the 
complainants’ solicitor relies, with confidence, upon the judg- 
ment ofthe Court itself, and of record, to show that the an- 
swers of the defendant was not “full and complete,’ and 
that therefore, according to the agreement, he was entitled 
to his order. The entry, after stating the case, runs thus: 
‘“‘ Exceptions to the answers of Seaborn Jones, to amendment; 
after hearing argument of counsel, it is ordered that the ex- 
ceptions be sustained.” But, unfortunately for the com- 
plainants’ solicitor, he has overlooked the balance of the entry 
which, as we shall see, has an important bearing upon his 
application to take the bill as confessed. The entry contin- 
ues and concludes as follows: “And that the defendant an- 
swers said exceptions and amendment by jury hours on 
Thursday next.” 

This interlocutory order upon the exceptions, bears date 
the 19th of June, 1857, when it is certified by the Clerk that 
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that Term of the Court was adjourned on the 13th of the 
month, or six days previous to the date of the order. Let us 
presume then that there is a mistake as to the date of this 
order, and that it was taken sometime during the Term. It 
will be recollected, that the bill of exceptions fails to state 
upon what day of the Term the application was made to take 
the bill as confessed, and let it be further remembered, that 
inasmuch as the order sustaining the exceptions to Colonel 
Jones’s answer, bears an impossible date, and then we are 
left equally in the dark as to the day when that was taken. 
That order, we have seen, does not merely sustain the excep- 
tions to the defendant’s answer, and stop there; but it gives 
him till a future day to perfect his answer. 

Now then, how does it appear but that the solicitor of the 
complainants made his motion, taking the bill as confessed, 
before the time had expired allowed to the defendant to per- 
fect hisanswer? And are we not warranted in presuming 
in favor of the refusal of the Court to grant the orderpro con- 
Jfesso, that such was the fact? It may be said that the Chan- 
cellor had no right to enlarge the time, nevertheless he did 
it, and that decision is not excepted to. The complainants 
are bound by it. 

Other reasons may have influenced the Chancellor. The 
complainants having failed to enforce their rights, under the 
agreement, at the December Term, 1856—the Term to which 
the agreement had reference—the Chancellor might have 
supposed that the complainants had waived all rights result- 
ing from that agreement. 

Again, why, instead of excepting to the answer, as not full 
and complete, did not the complainants’ solicitor move di- 
rectly to take the bill as confessed, on account of the defect- 
iveness or insufficiency of the answer? Why except, unless 
he himself desired a more full and perfect answer? And why 
allow time to beextended to the defendant, to perfect his an- 
swer, in compliance with his exceptions? 

But the first ground, upon which we sustain the judgment, 















MACON, JANUARY TERM, 1858. 397 


Ragan vs. Cuyler. 









is enough, and unanswerable. Itshould appear affirmative- 
ly, and the onus is upon the plaintiff in error, that the pro 
confesso motion was not made, until the time had elapsed 
which was allowed the defendant to complete his answer. 

As there is some confusion in the record, and the Court is 
always unwilling to dispose of a case upon erroneous data, 
the offer was made to the solicitor of the complainants, by 
the consent of the solicitor of the defendants, to hear this case 
de novo, upon the sufficiency of the answer, and to affirm or 
reverse the judgment of the Court below accordingly. But 
the overture was declined, and we were remitted to the re- 
cord as it stood, to make up our opinion. And looking to 
that, we see no reason for overruling the judgment of the 
Court below, in refusing to grant the order moved for, to take 
the bill as confessed. 





















Judgment affirmed. 





A. B. Ragan, assignee, plaintiff in error, vs. R. R. Cuyier, ad- 
ministrator &c., defendant in error. 







{i.] A judgment reversing another being itself reversed, the first judgment is 
reinstated, and will be considered final, after the lapse of ten years, notwith- 
standing at the instance of the defendant, it is remanded for further pro- 
ceedings, none having been instituted within that time. 








{2.] Where the Court either foreign or domestic, has jurisdiction overthe sub- 
ject matter of the action, and of the person of the defendant, and the defendant 
is served and appears by counsel and pleads to the merits of the suit, the 
judgment will not be set aside because the verdict upon which it is render- 


ed, is contrary to evidence. 












Debt, upon foreign judgment, from Muscogee county, tried 
before Judge Worrit1, at May Term, 1857. 






The facts of this case, are sufficiently stated in the opinion ; 
of the Court. 
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The Jury, under the evidence and charge of the Court, 
found for the plaintiff, and defendant moved fora new trial, 
on the following grounds. 

ist. That the Court erred in not charging the jury that the 
verdict and judgment rendered in the county Court of Ala- 
bama, were void and of no legal effect, because they were 
rendered after the judgment of forfeiture had been rendered 
against said Planters and Mechanics Bank of Columbus, and 
without any party defendant being made in said case, 

2d. Because the Court erred in charging the jury that 
the verdict and judgment renderedin said County Court of ° 
Alabama was proper and competent evidence to be consid- 
ered by the jury to establish the plaintiil’s demand against the 
Planters and Mechanics Bank, although the verdict and 
judgment against said Bank, in said County Court, were ren- 
dered after the rendition of the judgment of forfeiture against 
said Bank in Muscogee Superior Court, without making any 
party defendant in said case, 

3d. Because the paper ofiered in evidence by plaintiffs 
purporting to be a record of a suit in Russell County Court of 
Alabama, (and to the reading of which in evidence, defendant 
objected, ist, that it was not duly and legally authenticated 
according to the act of Congress, and 2d, that it did notap- 
pear in said record that said suit had been terininated and 
final judgment rendered,) was permitted to be read in evi- 
dence to the jury. 

4th. Because the jury found contrary to the law, the evi- 
dence, and the equity of the case. 

The Court overruled the motion for a new trial, on all the 
grounds taken, and to this decision the defendant then and 
there excepted. 


Hatz; Jones & Jones; and WEiizors, Jounson & Stoay 


for the plaintiil in error. 


Coorer; and Dovenerry, contra. 
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Judge Bennrne, having been formerly of counsel. in this 
case, did not preside. 


By the Court.—Lvumpxiy J. delivering the opinion. 


James Holford the intestate of Cuyler, sued out an attach- 
mentin Russell county, Alabama, against the Planters and 
Mechanics Bank, of Columbus Georgia, which was duly serv- 
ed and madereturnable to the February Term, 1843, of the 
County Court. At that Term, there was an appearance for 
the Bank, by their Attorneys, Jones and Benning; and 
amongst other things it was pleaded, that there was no such 
corporation, asthe defendant; at the next Term, in August, an 
issue was formed and tried upon this plea,and a verdict found 
for the plaintiff; and a judgment entered up for their debt. 
An execution issued, and other proceedings were had to en- 
force the judgment. 

In 1847 Robert B. Alexander the assignee of the Bank, ap- 
pearedand petitioned the Court, that rendered the judgment, 
to set it aside, upon the ground that the charter of the Bank 
had been revoked in June 1843 by the Superior Court of Mus- 
cogee county in this State, two months before the judgment 
was awarded against the Bank in Alabama. .An issue 
was formed upon this petition, and the prior judgment was 
vacated and setaside; upon this decision, a writ of error, 
was prosecuted to the Supreme Court of Alabama; and at 
the June Term, 1847, it was adjudged by said Court, that 
upon a writ of error coram vobis, error cannot be assigned, 
which contradicts the record. That it could not be alleged, 
that a corporation, against which a judgment had been ren- 
dered, had ceased to exist previous to the rendition of the 
judgment, that fact having been put in issue and determined 
in the judgment sought to be reversed. 12 la. Rep. N. 
S. 28. 

Accordingly the last judgment of the circuit Court was 
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reversed and at the desire of the defendant was remanded for 
further proceedings. 

Suit is now brought upon the first Alabama judgment, 
against Ragan the present assignee of the Planters and 
Mechanics Bank, and successor to Judge Alexander, by R. R. 
Cuyier the administrator of Holford; the exemplification of 
the record from Alabama being offered in evidence, in sup- 
port of the action, it is objected to by the defendant on the 
ground, that it does not show a final judgment in Alabama. 

[1.] The second judgment reversing the first, being itself 
reversed, of course reinstates the first. True at the instance 
of the Bank or its assignee, the cause was remanded for 
further proceedings; that is to say, by him, should he see fit 
to institute any. And the Alabama Court, it is suggested 
intimated that some other remedy might be adopted. We 
do not so understand the remark made by the Judge who 
pronounced the opinion. He intended to say, we apprehend, 
that Alexander as assignee could not be affected as such, by 
a judgment rendered against the Bank. But be this as it 
may, some ten years transpired and no further steps were 
taken in the cause. We are bound to presume that the de- 
fendant abandoned his intention, if he ever had any, to liti- 
gate further relative to the county Court judgment. We hold 
therefore that the Alabama judgment was final, and the ex- 
emplification admissible to prove the judgment. 

[2.] The only other question grows out of the charge of 
the Court and its refusal to charge as requested, as to the 
force and effect of the Alabama judgment. Could the Court 
below go back of that judgment and inquire whether or not 
it was not contrary to evidence? Forsuch is the substance 
of the request. 

That Courts may do this, in some cases is not denied. (See 
Borden vs' Fitch, 15 Johns Rep. 121, where this whole 
doctrine is fully discussed.) But here the Court in Alabama 
had jurisdiction, both of the subject matter of the action and 
of the person of the defendant. The defendant had due and 
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legal notice of the proceeding, appeared by attorney and put 
in issue the very fact which is now relied on to destroy the 
force and effect of the judgment, namely ; the corporate exis- 
tence of the Bank at the time of the rendition of the judg- 


ment 
To allow this would be to bring about a collision between 


the Courts, not only of the different States, but of the same 
State which would be deplorable. Judgments would be of 
no binding efficacy whatever. It is asked with apparent 
triumph, how could the civil death of the corporation be 
plead in February, 1843, when the judgment upon the guo 
warranto, was not rendered against the corporation until 
June thereafter? It is easy we apprehend to explain this ap- 
parent anachronism. The death of anatural person, could 
not be anticipated but the information against this artificial 
person had been filed, and it was foreseen, that in the due 
course of events, final judgment would be rendered before 
the trial in August, of the case in Alabama. Hence instead 
of waiting and pleading puis darien continuanceas the defen- 
dant might have done, the defence was made in advance, 
and the plaintiff, as the record shows, instead of demurring, 
took issue upon the plea and fact as to the existence of the 
corporation in August 1843, notwithstanding the judgment 
of ouster in June before, was found against the defendant, 
and all that can be alleged against it now is thatthe verdict 
and judgment were contrary to evidence. But that is no 
ground for vacating the judgment, and my colleague with all 
the facts before him would have found against the plea, believ- 
ing as he does, that the corporate existence of the Bank, was not 
annulled until the franchises granted by its charter were actu - 
ally seized by the State. Upon that subject I have formed 
no opinion. ) 
Judgment affirmed, 


26 VOL, XXIV. 
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Witiram Warkrins, Zacnuartan Watkins, Jesse WarkIns 
and Erwin Wargins, plaintiffs in error, vs. George Wasu- 
incTon Warkxins and James E, Broapnax, defendants in 
error. 


[{1.] An agreement to settle a doubtful right constitutes a valid consideration to 
support a contract: especially if it be an agreement to settle a family contro- 
versy; such an agreement will not be considered voluntary and without 
consideration, but will be enforced in equity as a fair family arrangement, 
independent of its being a compromise of doubtful rights. 

[2.] When an agreement is entered into, upon sufficient consideration to sell 
real and personal property and divide the proceeds, and the same has been 
fully performed, on one side, the other party will be decreed to execute it in 
full, notwithstanding the agreement is by parol, and relates to land as well 
as negroes. 


In Equity, from Muscogee county. Decision on demurrer 
by Judge Worritt, May Term, 1857. 


This bill was filed in the Superior Court of Muscogee 
county, by the four elder sons of Samuel Watkins, deceased, 
against his two younger children, seeking the specific per- 
formance of an agreement. They stated in their bill that 
Samuel Watkins died leaving six children, four by his first, 
and two by his second wife, and by his will left all his property, 
real and personal, to his wife for life, and afterwards to his 
two younger children. That the wife subsequently gave up 
all her claim to the life estate in the property, given to her by 
the will, so that the same vested immediately and absolutely 
in the two younger children, That being satisfied that Sam- 
uel Watkins (who was an old man and imbecile) had been 
unduly and fraudulently influenced in the making of his 
will, they (the plaintiffs) came to the determination to enter 
a caveat against the same and to contest its validity. That 
when this determination was made known to the defendants 
they knowing (as the plaintiffs believed they did know) that 
said caveat, if filed, would be successful, and the will set 
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aside, in July, 1855, agreed with the defendants that, in con- 
sideration of the plaintiffs omitting to file the caveat, they 
would sell the land and four negroes belonging to the estate 
and equally divide the proceeds of the sale with them, and 
that they, the plaintiffs, agreed that they would not file the 
caveat, or make any other objections to the will. That at 
the time this agreement was made, one of the plaintiffs, Er- 
win Watkins, resided in Arkansas, and received a letter from 
George Washington Watkins, one of the defendants, telling 
him that the old lady had given up her life estate, and that 
he and Broadnax (the other defendant, who was the husband 
of a daughter of the testator) were in possession of the prop- 
erty, and entitled to it under the will, but that for the love 
they bore to all, they intended to divide the property equally 
between all the children; that the sale would take place on 
the 2d Monday in December next, and asking him to come 
and get his share. That in consequence of this letter, he, 
Erwin Watkins, came from Arkansas in order to attend the 
sale of the property, and to get his share. That at the time 
and place appointed for the sale, all the children attended, 
but the defendants refused to carry out theagreement. The 
prayer of the bill was that the defendants might be decreed 
to sell and divide the property in question, and thus x fring 
cally to perform the agreement. 

To this bill the defendants filed a demurrer on the follow- 
ing grounds: ) 

1st. Because there is no equity in the bill, and proper par- 
ties are wanting. Betsy B. Watkins should have been made 
a party. 

2d. Because plaintiffs remedy, if any, is full, adequate and 
complete at common law. 

3d. Because said Court has no jurisdiction of this cause as 
made by complainants, in their said bill. 

4th. Because no decree could be had upon the pretended 
promise made by one of these defendants, as alleged by com- 
plainants bill, because said promise, if made, was made 
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after the probate of said will, mentioned in complainants’ bill, 
and was without any consideration, therefore a nudum pac- 
tum. 

The chancellor sustained the demurrer and dismissed the 
bill, and to this decision plaintiffs excepted. 


Hour & Hurcurns, for plaintiffs in error. 
Ramsey & CarirHErs, contra. 
By the Court—Luvmprxin, J. delivering the opinion. 


The case made by this bill is certainly not very strong: 
still we are disposed to hold it up for an answer, especially if 
it be amended so as to state more positively the grounds for 
attacking the will of Samuel Watkins. True, the complain- 
ants do allege they were satisfied that the testator was old 
and imbecile, and had been unduly and fraudulently persua- 
ded and influenced to make the wiil: and that they had 
come to the determination to contest the validity of the will; 
and made known their intention to the defendants, who, 
knowing the fact that the paper proven as the will of their 
common father was not his will, and that it would be set 
aside upon a hearing, agreed to sell the property, or a portion 
of it, and divide the proceeds equally with complainants, pro- 
vided they would forbear to caveat the will, and that by rea- 
sons of said undertaking they did forbear to institute proceed- 


ings to vacate the will. 

It is argued by counsel for the defendants in error, that 
complainants have ample remedy at law by suing and recov- 
ering damages for a breach of the contract. It is apparent, 
however, that the redress at law is not so suitable or complete 


as in equity. 

Again, it is contended that this is a nude pact ; a promise 
without consideration. But the doctrine is, that an agree- 
ment to settle a doubtful right constitutes a valuable consid- 
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eration to support a contract. This too was an agreement to 
settle a family controversy, and in Bailey vs, Wilson, (1 Dev. 
§ Batt. Eq. Rep. 182) it was held, Judge Gaston delivering 
the opinion of the Court, that if to prevent a contest about 
the probate of their father’s will, certain brothers execute ar- 
ticles of agreement among themselves, providing for a more 
equal distribution of their father’s estate, than that contained 
in his will, such agreement will not be considered as volun- 
tary and without consideration ; but will be enforced in equi- 
ty as a fair family arrangement, independent of its being a 
compromise of doubtful rights. This case is very similar to 
the one at bar. Thecase of Stapleton vs. Stapleton, decided 
by Lord Hardwicke, proceeds upon the same principle. (1 
Atkins’ Rep. 10 and 11.) 

[2.] As to its being an agreement concerning land, strickly 
this is not so; but it relates to a division of the proceeds of 
real estate, including personalty also. Besides, to say noth- 
ing of the expense and trouble incurred by one of the com- 
plainants,in coming in from Arkansas, to attend the sale and 
division, the complainants had executed fully the agreement 
on their part, by forbearing to file their caveat. It would be 
a fraud upon them not to compel its performance by the de- 
fendants. In Neale vs. Neale, (1 Keen. 68,) the agreement 
was by parol, and related to land; still its execution was de- 
creed. 


Judgment reversed. 
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Asyer McGeuer, Exe’or., &c., plaintiff in error, vs. WiLL1AM 
Pork, et al., defendants in error. 


{1.] When a bill praying for a writ of me ezeat is verified in the usual form of 
affidavits to bills in equity, resort must be had to the charges in the bill to de- 
cide whether the facts are sufficient to entitle the complainants to the writ. 


{2.] By the English writ of ne exeat regno, the defendant was bound not to go 
beyond seas without leave of the Court ; the act of 1530 allows an alternative, 
viz: to give bond for the eventual condemnation money. 


[3.] In bills for account and administration of assets, no certain balance need be 
sworn to, to entitle the complainants to the writ of ze exeat. Itis sufficient if 
there is a clear affidavit of assets received. 


[4.] The will of the testator having been proven in Georgia, and letters testa- 
mentary issued in this State, where the testator died, and the executor and 
legatees lived at the time, and the property being all situated here, the Courts 
of this State will not surrender their jurisdiction over the person of the trus- 
tee, andremit the cestui que trusts to a foreign power, notwithstanding the 
voluntary removal of the trustee thither. 


5.] In a bill praying a ve czeat, it is enough, that it is distinctly stated that the 
defendant resides out of the State. Danger of loss will be inferred from that 
fact alone. 


In Equity, from Muscogee county. Decided by Judge 
Worritt. November Term, 1857. 


The bill of exceptions in this case was filed by Abner Mc- 
Gehee, against the decision of the Court below, refusing to 
dissolve a writ of ne exeat which had been issued against 
him. The following are the facts of the case: 

Jefferson J. Lamar died in the county of Stewart, Georgia, 

‘in December, 1840, having, by his will, made shortly before 
his death, appointed Abner McGehee and Thomas Lamar, 
both of the said county of Stewart, his executors, and on the 
6th of January, 1841, the said will was admitted to probate in 
the Court of Ordinary for the county of Stewart. On the 
same day A. McGehee was duly qualified, and on the 7th of 
January, 1841, letters of administration were granted to him. 
On the 3d of May following, Thomas Lamar, the other exec- 
utor, was also qualified, and letters of administration were 
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granted to him, but he never interfered in the management 
of the estate. Appraisers were appointed by the Court to ap- 
praise the estate, and they valued the property, real and per- 
sonal, at $172,481 48. The whole of the estate was taken 
possession of by McGehee, who at once proceeded to sell and 
convert into money nearly the whole of the property. Short- 
ly afterwards A. McGehee removed to Muscogee county, car- 
rying with him the whole of the proceeds of the estate, which 
had been sold, and some negroes he had not disposed of, and 
caused the administration of the estate to be transferred to 
Muscogee county. In 1842, he made a return of a portion 
of the sales and of some disbursements, but did not verify 
the same by affidavit, or the filing of vouchers, and shortly 
afterwards removed to Alabama without any action of the 
Court having been taken on this return. 

Jefferson J. Lamar, the testator, left two children, Lucius 
Mirabeau Lamar, and Rebecca Eveline, who subsequently 
intermarried with William Polk, and by his will gave all the 
residue of his property, after certain specific legacies, to these 
two children, share and share alike, and directed his execu- 
tors to pay over one-half of his son’s share to him when he 
attained the age of 21, and the other half when he had at- 
tained the age of 26, unless his executors, in the exercise of 
a sound discretion, might deem it expedient to pay over the 
same at an earlier period. Andas to the share given to his 
daughter, the testator directed that his executors should hold 
one half of the same to the sole and separate use of his daugh- 
ter free from the control of any husband with whom she 
might intermarry, and if they should deem it expedient, he 
directed then to appoint two or more fit persons to hold the 
same as trustees for the same; and as to the other half, the 
testator directed that his executors should place it in the 
hands of her husband free from all trusts or incumbrances. 

In the month of May, 1857, the said Lucius Mirabeau La- 
mar and William Polk, as trustee for the said Rebecca Eve- 
line, his wife, filed their bill in equity against the said Abner 
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McGehee. The plaintiffs, in their bill, set out the facts above 
stated, and also certain sales of the trust estate and invest- 
ments of the trust funds, and other dealings of the said Ab- 
ner McGehee, in respect of the estate of the said Jefferson J. 
Lamar. That from information derived from valuations by 
accountants, they believed that the assets of the estate in the 
hands of the said Abner McGehee, amounted to between 400 
and 500 thousand dollars. That McGehee, though frequent- 
ly requested so to do, had totally failed to pay over or invest 
the several portions of the estate according to the provisions 
of the said will, and that with the exception of certain small 
amounts (set out in the bill) McGehee had paid over nothing 
to either of the children of the testator. They also stated, 
that McGehee resided in Alabama, and although notified by 
the Court of Ordinary of Muscogee county, so to do, had 
made no returns of the estate, except the informal one which 
he made in 1842. That McGehee had refused to inform ei- 
ther of the parties what the amount of the bequests were, and 
when urged so to do, had stated that he could not come with- 
in 40,000 of the amount of the estate which, of right, ought to 
be in his hands. The plaintiffs charged that from McGehee 
having removed from Georgia,carrying with him a large por- 
tion of the property, and from his having refused to account 
as to the condition of the estate, they apprehended that the 
funds were in danger; that if they proceeded against, him 
before the Court of Ordinary, he would keep beyond the ju- 
risdiction of the Court, and compel them to settle with him 
at any sacrifice he might choose to dictate ; that the Court of 
Ordinary had no restraining power, and they could only 
have relief in a Court of Chancery. Under these circum- 
stances they prayed that the said McGehee might answer to 
the facts stated in the bill, and might be decreed to account 
to the plaintiffs in respect of the trust estate in his hands, and 
to pay over or invest the trust estate according to the provis- 
ions.of the will; and that a writ of ne exeat might be issued 
restraining the said McGehee from leaving the State of Geor- 
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gia until a final decree should be had, or until he should 
give security for the payment of the eventual condemnation 
money. They also prayed for an injunction to restrain the 
defendant from selling, or in any way encumbering the trust 
property in his hands, and for the appointment ofa receiver. 

The plaintiffs verified the facts stated in the bill by affida- 
vit, in the usual form, that the facts stated in the bill, as of 
their own knowledge, were true, and that the facts stated as 
on the knowledge of others, they believed to be true. 

On the 18th of May, 1857, a writ of ne exeat was issued 
against the said A. McGehee, under which he was, on the 
9th of June, 1857, arrested, and gave bond and security to 
the amount of 

In November Term, 1857, McGehee moved the Court to 
dissolve and discharge the ne exeat, on the grounds, 

Ist. That the allegations in the bill were insufficient to au- 
thorize a ne exeat: and 

2dly. Because the affidavit to the said bill was wholly in- 
sufficient to authorize the same. 

The Court overruled the motion, and to this decision de- 
fendant excepted. 





WELLeoRN, Jonnson & Stoan, for plaintiffs in error. 


Moses & Morse, and Jones & JonEs, contra. 


By the Court.—Lumrxin, J. delivering the opinion. 


A bill having been filed against the plaintiff in error in this 
case, as Executor of Jefferson Lamar, deceased, by the com- 
plainants, as the only legatees under the will of the testator, 
a writ of me exeat was prayed for and granted. A motion 
was made to discharge the ne exeat, upon two grounds: Ist- 
Because the allegations in the bill were insufficient to au- 
thorize a ne exeat: and 2d. Because the bill was not prop- 
erly verified. 
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[1.] The affidavit is in the usual form to bills in equity; 
namely, that “ the facts stated in the bill as of the complain- 
ants’ own knowledge, are true; and the facts stated, as on the 
knowledge of others, they believe to be true.” 

The two objections then, resolve themselves into one, and 
that is, whether the facts charged in the bill as coming with- 
in the knowledge of the complainants, andj’their belief as to 
the truth of the facts, founded on the knowledge of others, 
are sufficient to entitle the complainants to the writ of ne ez- 
eat 2 

[2.] I would remark that objection has been made to the 
form of the bond in this case; the conditions of which is, 
that the party “shall not depart the State, or that he will 
pay the eventual condemnation money.” 

While we do not consider this point legitimately made 
upon the record, we may say, that the bond is in exact con- 
formity to the act of 1830. (Cobb, 527.). The words of the 
statute are, “in all cases where persons may be hereafter ar- 
rested, they shall be discharged on their giving bond with 
good and sufficient security, either that they will not depart 
the State, or for the payment of the eventual condemnation 
money.” By the English writ of ne exeat regno, the defend- 
ant was bound not to go beyond seas without leave of the 
Court. (Beames on ne exeat regno, pp. 18,19.) The act of 
1830 is arelaxation of the English law, in allowing an alter- 
native, viz: to give bond for the eventual condemnation 
money. 

The law may, or may not be too rigorous. It is not in the 
power ofthe Courts to alter or mitigate it. 

[3.] It is contended that no sum is set forth in the bill, 
with sufficient certainty. The complainants attach the in- 
ventory and appraisement to the bill, state the various sales 
of property, and after setting forth details, as far as it was in 
their power to do, they claim between four and five hundred 
thousand dollars to be now due them, upon a fair accounting 
by the executor. If they cannot be more specific, the fault is 
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not theirs. The executor has made no return since 1842! 
And only an informal one then; not verified nor approved 
by the Court of Ordinary. And when called on by the com- 
plainants to ascertain the balance coming to them, the exec- 
utor replied, that he could not come within $40,000 of the 
amount! Surely the complainants will be excused from 
greater particularity under such circumstances. Indeed, un- 
der our legislation, if not before, certainty in this respect, is 
not indispensable. (McGehee vs. McGehee, 8 Ga. Rep. 299.) 
But even at common law, in bills for account and adminis- 
tration of assets, if there is a clear affidavit of assets received 
the Court will grant the writ of ne exeat. (Beames, 38.) 

(4.) But it is argued that ane exeat will notlie in this case, 
because the Courts in this State have no jurisdiction over the 
parties. Ifso the complainants are unfortunate, as they have 
no redress anywhere else. (See Story’s conflict of Law, p. 
513,and the authorities there cited ; 15 Peters’ Rep. 1.) Itis 
suggested, that the State of Alabama has passed an act re- 
pealing the doctrine of the common law in this respect, and 
allowing a foreign trustee to be sued in that State. It may 
be so; no evidence of the fact has been submitted to this 
Court. 

But suppose it be so, The will having been proven here 
and letters testamentary issued in this State, where all the 
parties lived, and where all the property was situated, will 
the Courts of this State surrender the jurisdiction which they 
have acquired over the person of this trustee and send the 
complainants to a foreign power? By no means. No such 
case has been cited. None such, we presume, can be found. 
and if such a precedent could be produced, it would be 
against principle. 

The party undertook this trust in view of his accountabil- 
ity to the laws and tribunals of this State. He cannot, by 
his voluntary removal, transfer his liability elsewhere. The 
farthest that the Courts have gone is, that where foreigners 
meet in another State, of which neither are citizens, and un- 
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dertake to enforce, by writ of ne ereat, a contract which was 
made with a view to its execution elsewhere, there they will 
be remitted to the place of its execution, for their remedy. 
(3 Johns. Ch. Rep. 74.) But this is not that case. On the 
contrary, this very authority in Johnson sustains fully the 
defendants in error, in the present proceeding. 

[5.] It is not necessary either in a case like this, for the 
bill to allege that the complainants apprehend loss, although 
this is done; it is enough that it is distinctly stated in con- 
nection with the other facts, that the defendant resides out 
of the State. Danger of loss will be inferred from this fact. 
Still the jurisdiction does not rest upon that ground, but upon 
all the circumstances to which I have heretofore adverted. 

We hold that the Court was clearly right in refusing to dis- 
charge the writ of ne exeat. 


Judgment affirmed. 





Wiuti1aM H. Opam, administrator, plaintiff in error, vs. Jesse 
Neos, defendant in error. 


{1.] In England, the appellate Court will never refuse a new trial against the 
opinion of the presiding Judge who tried the cause; and there is nothing 
in the laws of Georgia which compels this Court to adopt a contrary rule. 


Where the verdict of the jury is strongly and decidedly against the weight of 
evidence, the Superior Courts may (not must) grant a new trial. It is not 
obligatory, even in that case to do so; they may, however, grant a new trial 
where the evidence preponderates in favor of the verdict. 


Trover, from Baker county. Tried before Judge ALLEN, 
at December Term, 1857, on the appeal. 


William H. Odam, administrator of Caleb Faircloth, de- 
ceased, brought this action of trover against Jesse Nelms for 
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the recovery of a promissory note, for four hundred dollars, 
made by Roger Hair and payable to deceased, and which 
plaintiff alleged was the property of his intestate, &c. 

The testimony on the trial was very conflicting, as to the 
circumstances and terms upon which the note had been 
delivered to Nelms by Faircloth in his lifetime. The wit- 
nesses for plaintiff testifying, that it was placed in his hands 
for safe keeping. The witnesses for defendant swearing that 
ithad been turned over to defendant as a payment or indem- 
nity to him for taking care of and supporting the family of 
deceased, who were living at his house at the time of Fair- 
cloth’s death, 

Defendant’s counsel requested tne Court to charge the jury: 

ist. That if they believed from the evidence that plain- 
tiff’s intestate delivered the note under an agreement that 
defendant was to support and maintain the minor children 
of deceased, that this was a good and valid consideration, 
and plaintiff was not entitled to recover: That whether de- 
fendant had supported the children or not, had nothing to 
do with the present issue—if he had failed so to do, the 
children could proceed against him under such agreement. 

ad. That if the jury believed that defendant had a claim 
or lien upon the note, then he. was entitled to retain it until 
his claim was paid, or the amount of it was tendered to him, 
and if this had not been done, the plaintiff was not entitled 
to recover. The Court gave in charge the first request, but 
refused the second. 



























The jury found for the plaintiff, and defendant moved for 
a new trial on the grounds: 

ist. That the verdict was contrary to the evidence and 
against the weight of evidence. 

2d. That the verdict was contrary to the charge of the 
Court. 

sd. That the Court erred in refusing to charge, as requested 
by defendant. 
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After argument, the Court granted a new trial, on the 
grounds: 1st. That the verdict was against the charge of the 
Court: And 2d. That the Court erred in refusing to charge 
as requested by defendant’s counsel. 

To which decision granting a new trial plaintiff excepted. 


Strozier & Smiru, for plaintiff in error. 


Vason & Davis, contra. 


By the Court.—Lvmpxin, J. delivering the opinion. 


The Court in the exercise of its discretion saw fit to grant 
a new trial in this case; and the only question is, are we 
bound to control that discretion on account of its flagrant 
abuse? 

In England, the appellate Court will never refuse a new 
trial, where the Judge who presided is dissatisfied with the 
finding. And there is nothing in the law of this State which 
constrains this Court to enforce a different rule. By the Act 
of 1853, the Superior Courts are clothed with power to grant 
new trials, where the verdict is strongly and decidedly against 
the weight of evidence. It is not obligatory to do so even 
in such a case. But they are not interdicted trom granting 
new trials, even where the proof preponderates in favor of 
the verdict. In this case there is much conflict in the evi- 
dence. 

Had the Judge refused a new trial, we are not prepared to 
say that we should have overruled his discretion. Still less 
are we disposed to do so, when he has remanded the cause 
for a re-hearing. 

It may not be amiss to add, that there is some testimony 
that the note sued for was deposited by the intestate of the 
plaintiff, with the defendant, for the future and permanent 
support and maintenance of his younger children. If this 
be so, and the contract was of a character to render it irre- 
vocable by Caleb Feireloth in his lifetime, in that event, a 
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trust would spring up in favor of these minors, which might 
be specifically enforced in favor of the minor children against 
the defendant, either pending the trover action, or at its ter- 
mination. 

So that should the jury ultimately find for the defendant, 
and thus abnegate the right of the administrator of Faircloth 
to the note; it does not follow, that the title to this paper 
would be thereby vested absolutely in Nelms. 

I merely throw out this hint for as much as it is worth, 
If these orphan minors have rights, it would be a pity to 
have them overlooked or lost for want of being prosecuted. 


Judgment affirmed. 





Wrieut, Butt & Co., plaintiffs in error, vs. Apptson E. G, 
Harris and Joun Sapp, executors of Morgan CuHastatn, 
deceased, defendant in error. 


Where suit is brought against two defendants, one of whom only is served, and 
judgmentis confessed by an attorney, jand entered up by the plaintiff against 
the defendants, (plural,) instead of the defendant, it is competent to show 
upon a scire factas, to reverse the judgment against the executors of the par- 
ty served, that the attorney making the confession, had no authority to repre- 
sent the party not served. 

A judgment against one of two partners, may be revived against the ex 
ecutors of the party against whom the judgment was rendered, and the plain- 
tiff is not driven to pursue his remedy against the surviving partner. 


The facts of this case are fully stated in the opinion of the 
Court. 


Hives & Hosss, for plaintiff in error. 


StaueuTer & Exy, for defendant in error. 
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By the Court.—Lumrxin, J. delivering the opinion. 


Suit was brought in 1840, in Baker county, in favor of 
Wright, Bull & Co., against the firm of Harvey & Chastain, 
on a partnership note of the defendants. Both defendants 
were alleged to be residing in Baker county. Chastain one 
of the defendants was served personally. There was no 
return as to Harvey. It is now admitted in writing on the 
record before us, that Harvey did not at that time live in 
Baker county when the case was called at the docketing 
Term. Mr. Strozier,an attorney at law, answered to the 
case. No plea was filed. Mr. Strozier subsequently confes- 
sed judgment for the defendants, (plural;) and judgment 
was signed up against the defendants (plural again.) Exe- 
cution issued a few days thereafter against Chastain alone; 
and areturn of nulla bonamade thereon. And the case has 
thus stood until 1857, when a scire facias was sued out 
against the executors alone, of Chastain, to revive the dor- 
mant judgment, he having in the meantime died. 

Three objections are made to this proceeding: 

1st. Because the judgment was joint against the defend- 
ants testator, and John P. Harvey, when it appeared by the 
record, that Harvey was never served. 

2d. Because the judgment being joint, the plaintiffs cannot 
revive it against one; and that Harvey ought to be made a 
party. 

3d. Because being a joint judgment on a partnership 
debt, it cannot be reversed against the defendants, as the 
representatives of their testator, Chastain, he being dead, and 
John P. Harvey being still in life; he alone is liable as sur- 
vivor. 

Upon argument, the scire facias was dismissed by the 
Court. 

Was the judgment in this case joint? The objections urg- 
ed against its renewal, assume that it was. Still the first ob- 
jection asserts what is true, that it appears from the record, 
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that Harvey was not served. Well, this may be true, and 
still the judgment be joint. If Mr. Strozier had authority to 
represent Harvey in the case, and actually did represent him, 
in that event, the judgment is joint ; for want of service may 
be waived by appearance and answering to the action. This 
case then, turns upon the fact, as to the authority of Mr. 
Strozier to represent Harvey. If he had authority, we repeat, 
the judgment is joint, and the scire facias was properly dis- 
missed. 

Harvey not living in the county, and not being-actually 
served, if he did not defend by counsel, the judgment is 
void as tohim, but valid, under the Act of 1820, against 
Chastain individually, and against the partnership property 
of Harvey and Chastain. And under that act, the plaintiffs 
are entitled to have the judgment revived against the execu- 
tors of Chastain, and are not driven by the rule of the com- 
mon law to pursue their remedy against the surviving copart- 
ner. And if Mr. Strozier had no authority to represent Har- 
vey, the judgment is single, and it is too late for Chastain’s 
executors after the lapse of seventeen years, to object that no 
return was made by the Sheriff as to Harvey. (Raney vs. 
McRae, 14 Ga. Rep. 589.) 

If we affirm the judgment of the Circuit Court and send 
this case back to be prosecuted against both defendants, up- 
on the assumption, that the original judgment was joint, it 
is almost certain, that it will be defeated by proof from Har- 
vey, that Mr. Strozier did not represent him; and that the 
appearance and confession for defendants, was a mere dapsus 
pennz. The fact that execution issued against Chastain 
alone, shows the understanding of the plaintiffs at the time, 
that the judgment was against Chastain alone. 

Instead then of remitting this cause to occupy the Courts 
through a series of years of bootless litigation, ever and anon 
re-appearing in this Court, as too many cases do,to the great 
and growing distaste of the country, we think’ it better to 
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give the plaintiff the privilege of proving by Mr. Strozier 
what we might well in my opinion assume from the record 
to be true, that his confession of judgment for the defendants, 
instead of the defendant, was accidental, and not intended 
to bind Harvey. This being so, the plaintiffs are entitled to 
revive their judgment against the defendant originally served, 
and to make their money, if they can, out of the estate of 
Chastain, as well as out of the firm effects, if any can be 


found. 
¥ Judgment reversed, with directions. 





Brown & Waieat, plaintiffs in error,vs. Smrrn & Lronarp, 
defendants in error. 


It is error in the Court to hear and determine a certiorari, six months before 
the Term, to which by law it is properly made returnable. 


Certiorari, from Calhoun county, decision by Judge Allen, 
at November, Term, 1857. 


Brown and Wright had sued out a certiorari from the Su- 
perior Court, directed to the Justice of the Peace of the 1123 
district, requiring him to certify and send up to the Superior 
Court, to be held on the 4th Monday in May next, the pro- 
ceedings in a cause, wherein exception had been taken to his 
judgment. The certiorari issued 13th November 1857, and 
served on the Justice 15th day of the same month. 

At the November Term 1857, of the Superior Court of Cal- 
houn county, the attorneys for Smith and Leonard, called up 
the certiorari for a hearing, counsel for Brown and Wright 
objected to the hearing or trial of the case, on the ground that 
the certiorari was returnable to the May, Term, 1858, of said 
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Court, and that the cause was not in order for trial until that 
Term of the Court. ; 

The objection was overruled, the case taken up and the 
presiding Judge dismissed the certiorari on the ground that 
there was no error alleged therein, and remanded the case 
with an affirmance of the judgment; and counsel for petition- 
ers, Brown and Wright, excepted. 





Richard H. Crarxe, for plaintiffs in error. 
W. C. Perkins, contra. 
By the Court.—Lumrxiy, J. delivering the opinion. 


The petition for certiorari in the case was sworn to and 
filed the 12th of November 1857. The writ of certiorari was 
issued by the Clerk on the 13th and service acknowledged on 
the 15thof the same month. The Justices of the Peace whose 
judgment was complained of, were commanded to certify 
and send up their proceedings, to the the May Term, 1858, of 
the Superior Court of Calhoun county. 

The only question for our opinion is, could the Judge of 
the Superior Court hear and determine the case, before the 
Term to which it was properly made returnable by law? 
See Codd, 529. 

Wethink not, and feel constrained to reverse his judgment om 
that ground. To decide otherwise, would be in effect to hold 
that a certiorari like an injunction may be heard at any time 
after it issues, a most inconvenient practice to establish even 
for the Judges themselves. 

We fully concur with the Court below, that there were no 
errors complained of in the certiorari, and that itjought to 
be dismissed on that account, whenever according to law it 
can be xeached. 

Judgment reversed. 
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Tue State or Georeta, plaintiff in error, vs. Witt1am H. 
‘LockHart, principal, and Davin Locxuarrt, security, de- 
fendants in error. 


{1.] The State has the right to prosecute writs of error to this Court, to all de- 
cisions in the Courts below, respecting bonds, recognizances &c.,and all other 
matters, not strictly of a criminal nature. 


[2.] The obligor in a recognizance is not bound to appear before indictment. 
{3.] Ifan indictment for buglary omits to specify the felony, which the defen- 
ant intended to commit, the defect is fatal. 


Scire facias to forfeit recognizance, from Taylor county. 
Decision by Judge WorriL1, at October Term, 1857. 


On the 23d Febuary 1857, William H. Lockhart was arrest- 
ed on acharge of burglary and committed to jail ; afterwards 
on the 25th of the same month, being brought out on ha- 
beus corpus, he was discharged upon recognizance in the 
penal sum of onethousand dollars, conditioned for his appear- 
ance atthe next Term of the Superior Court, to be held in 
April, to answer such matters as might then and there be 
charged against him by Willis McLendon “ concerning the 
attempt to break and enter the house of the said Willis with 
intend to commit a rape” &c., and not to depart thence with- 
out leave of the Court, &c. David Lockhart became his se- 
curity in the recognizance. 

At the April Term of the Superior Court, an indictment 
was handed out by the Solicitor General charging him with 
the crime of burglary. The grand jury returned “ true bill.” 
During the same Term of the Court the case was called in its 
order for trial, and defendant failed to appear. A scire facias 
issued, calling on the said William H. and David, to shew 
cause at the next Term of the Court, why their recognizance 
should not be forfeited. Both parties were served, but only 
the surety appeared, who showed for cause, that the indict- 
ment was defective, in this, that in said charge for burglary 
therein contained, no particular felony or offence is specified 
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or charged as being intended or attempted to be committed 


by accused. 
The Court sustained the objection, and refused to give 
judgment of forfeiture; and the Solicitor General, for the 


State, excepted. 








T. Oxriver, Solicitor General, for the State. 






MILLER—contra. 







By the Court.—Lumrxiy, J. delivering the opinion. 






Wm. H Lockhart was recognized to appear at the April 
Term, 1855, of the Superior Court of Taylor county, to answer 
for the offence of an attempt to break and enter the dwelling 
house of one Willis McLendon, with intent to commit a 
felony. At the Term of the Court when he was bound to ap- 
pear, an indictment was preferred against him and found 
true by the grand jury, charging theaccused with attempting 
to break and enter the house of McLendon, with intent to 
commit a felony, but without specifying what felony. Lock- 
hart was called and failing to appear, ajudgment nisi was 
taken against him. A sci. fa. was issued calling upon the de- 
fendant to show cause at the next Term of the Court why his 
recognizance should not be forfeited, and he be made the ab. 
solute debtor of the State, for the amount due on his bond- 
He showed for cause by his counsel, that no indictment had 
been found against him for the offence, described in his bond, 
nor for any other crime. The Court sustained the objection, 
holding the indictment a nullity and quashed the sei. fa. 
and to reverse this judgment, this writ of error is prosecuted. 
[1.] Counsel for the defendants in error move, prelimin- 
arily, to dismiss the writ of error, upon the ground that it is 
a criminal case and consequently cannot be prosecuted at the 
instance of the State. 
Without instituting any inquiry at present, as to the juris- 
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diction of this Court over criminal cases, either as to what it 
is, under the organic act of 1845 or what it ought to be, by 
farther legislation, we simply say, that this is not a criminal 
proceeding proper. ‘True it springs out of one, and is con- 
ducted in the name of the State, and is a guasi criminal pro- 
ceeding, still there is no reason of policy or otherwise, why 
this Court should not entertain jurisdiction over this and the 
like cases. It has done this heretofore,in numerous cases of 
like character. 

But to the question upon the merits, 

[2.] In LicetA, et. al. vs. Cobb, Governor §c., 18 Ga. Rep. 
$14, this Court held that the defendant, was not bond to ap- 
pear before indiciment and that there could be no forfeiture 
of the bond before indictment, and that it is good ground of 
demurrer to asci. fa. that it has issued before indictment. If 
then the indictment in this case was fatally defective, not 
only not charging the defendant with the particular offence 
for which he was recognized to appear, but with none other, 
then the party stands unindicted to this time, and there has 
necessarily been no breach of his bond. 

[{3.] Is an indictment for burglary sufficient, which fails to 
specify the particular felony which the accused intended to 
commit? The Judge held thatit was not,and we are inclined to 
think he was right. This is matter of substance and not of 
form merely. The party should be notified of the offence for 
which he is prosecuted. Lockhart perhaps knew of the 
crime intended to be proven against him, and the ignorance 
pretended in allsuch cases, is usually feigned, a mere fiction in 
point of fact, and yet the public mind is not prepared for this 
innovation in point of pleading. The truth is, the breaking 
and entering the house, constitutes the main element of 
burglary, regardless of the purpose, for which it was done, 
still it is better—it may be we are bound by the law as it 
is—to sustain the decision of the Court below. Stepsatlegal, 
moral or any other species of reform, must not go too fast 
mor too far at once, otherwise the old and the timid are left 
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behind and keep back a large portion of the masses with 
them, 

We do not intend to hold that the bond taken in this case, 
is not still a valid obligation, that Lockhart shall appear, 
whenever the state shall see fit to indict him for the offence, 
set forth in the condition of his bond, provided of course that 
a true bill be found. 








Judgment reversed. 








Jesse STALLINGs, plaintiff in error, vs. A. & J. Carson, de- 
defendants in error. 






A witness saying that he is interested, does not disqualify him, when the faets 







show that he is not. 





Assumpsit, from Taylor county. Tried before Judge 
WorriLL, October Term, 1857. 









The jury in this case found for the plaintiffs, and defendant 
moved for a new trial, on the grounds, 

ist. Because there is no evidence to support the verdict. 

2d. Because the verdict is contrary to the evidence and law. 

3d. Because the Court erred in admitting the evidence of 
Sampson S. Foy, who was interested in the event of the suit. 

4th. Because the Court erred in neglecting to charge the 
jury, that any promise made since 1844, to take the case out 
of the statute of limitations, should be in writing. 

The Court refused the motion for a new trial, and defend- 
ant excepted. 













Cooxe & Montfort; Grice & Wattacs, for plaintiff in 
error. 
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Owen; and B. Hit, contra. 


By the Court.—Lumrxin J., delivering the opinion, 


The only question in this case is, whether Sampson S. 
Foy was disqualified from testifying asa witness in this case, 
on account of his interest. For, notwithstanding the prom- 
ise to pay, which was proven by Joseph Carson, may have 
been sufficient to entitle the plaintiff to recover, independent 
of the testimony of Foy, still, as a new trial was moved, if il- 
legal testimony was admitted against the defendant, the Court 
is bound to remand the case for a re-hearing. 

And it is true, that Foy says he was interested, but when 
he comes to disclose the nature of his interest, it turns out 
that he was mistaken. For he swears expressly, that if the 
money is not collected out of Stallings, that Robert Carson is 
to pay him. And it is not proven or pretended, that Robert 
Carson is not solvent. We hold, therefore, that Foy was a 
competent witness; and it isnot denied but that if he was, 
his testimony took the case out of the statute of limitations. 


Judgment affirmed. 





Joun Hosg, et al., plaintiffs in error, vs. James H. Kine and 
Wire, defendants in error. 


J. gives to his daughter C., one negro woman, Hester, together with her issue 
and increase, to her use, andthe lawful heirs of her body forever; if she 
should die without leaving alawful heir of her body, then the property to re 
vert back to the estate, and be equally divided amongst testator’s other heirs 

Held, That under the Act of 1821, the daughter took an absolute fee in the 


property. 
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In Equity,from Houston. Decisionon demurrer, by Judge 
Worar tt, at October Term, 1857. 


This was a bill filed by James H. King, and his wife, Eli- 
za King, formerly Eliza Engram, against John Hose and 
William F. Engram. The bill states that James Engram, 
Sen., of the county of Jefferson, departed this life in the year 
18—, leaving in full force his last will and testament, one 
clause of which is as follows: 

“T also give and bequeath to my daughter, Cressy Engram, 
one negro woman, Hester, together with her issue and in- 
crease; also, one feather bed, bedstead,and furniture, and 
one saddle and bridle, for her use and the lawful heirs of her 
body forever; ifshe should die without leaving a lawful heir 
of her body, it is my willthat all the property shall be revert- 
ed back to the estate, and be equally divided amongst iny 
other heirs.” 

The bill further states, that Mrs. King is the only chiid of 
the said Cressy Engram, named in the above clause. That 
the father of Mrs. King, the husband ofsaid Cressy, has sold 
to defendants, the negro woman Hester, and several of her 
children and grand-children. That the said Cressy is still 
in;life, but that complainants, as remainder-men under said 
will, areapprehensive that defendants will convey and re- 
move said slaves out of the State, and thereby, their rights 
as remainder-men be endangered and destroyed. The bill 
prays, that defendants be restrained from removing said 
slaves out of the State, and that they be required to give bond 
and security for the forthcoming of said slaves, in their res- 
pective possessions, after the termination of the life estate. 

The bill being verified by the oath of James H. King, one 
of the complainants, the Chancellor ordered defendants to 
enter into bonds and security, conditioned, not to remove 
said negroes from the State, and to have them forthcoming 
at the termination of the life estate. 

The bill was afterwards amended, making Needham F 
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Johnson a party, who had, collusively and pretensively, as 
alleged, purchased some of said slaves and removed them to 
a distant county, &c. 


Defendants demurred to this bill, and for cause of demur- 
rer, assigned that by said last will and testament of James 
Engram, the negro woman Hester and her increase vested 
absolutely in the said Cressy Engram, and upon which the 
marital rights of her husband attached, who had the right to 
sell and dispose of the same unconditionally and absolutely. 


The Court overruled the demurrer, and defendants excepted. 


Warren & Humpnries; Barter; Kitten; Guess, for 
plaintiffs in error. 


Nessit; Hatt; and Prinexe, contra. 
By the Court.—Lumurxin J., delivering the opinion. 


According to the construction put upon the statute de do- 
nis, by the English Courts, as to real estate, the limitation, 
over in this will, is too remote and void. And that under 
the Act of 1821,as expounded by a majority of this Court, 
(myself dissenting,) in Gray vs. Gray, 20 Ga. Rep. 840. 
Cressy Engram, the daughter of the testator, took an abso- 
lute fee in the negro woman Hester, and the marital rights of 
the husband attaching thereon, he had the right to dispose 
of the property by sale, and that consequently, the complain- 
ants in the bill have no interest therein. In other words, the 
bill must be dismissed for want of equity. 


Judgment reversed. 
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Reynolds vs. The State. 


Epwarp Reynorps, plaintiff in error, vs. Tue STATE oF GEor- 
«1a, defendant in error. 


Where the proof in favor of a defendant is stronger and more direct than the 
evidence against him, there is room for a reasonable doubt, at least, as to his 
guilt, and he ought not to be convicted. 


Indictment, from Worth Superior Court. Tried before 
Judge Powers, at October Term, 1857. 


Edward Reynolds was indicted for changing the marks 
and brand of a hog belonging to Jackson J. Williams. 


The defendant pleaded not guilty. 


The testimony for the State was to this effect: That some 
time in February, 1857, Williams, with another, went to de- 
_ fendant’s house and found the hog in a pen there; Williams 

claimed the hog; defendant said the hog was his own; that 
he had bought six hogs of Gale Hampton, marked with a 
split in’one’ear and an underslit in the other, and this was 
one of them, but if Williams would swear to it he would give 
it up. The defendant’s mark was a split and an underslit in 
each ear; this hog’s ears looked as if they had been recently 
cut, thatis, that portion which changed it from Williams’ 
mark to defendant’s; the rest of the mark was old. Thata 
short time before, defendant asked witness (Dykes) if he 
knew of any one who had hogs missing in the neighborhood, 
marked with a split in one year andan underslit in the other. 


For the defence: The testimony was, that the hog was in 
defendant’s mark before it was put in the pen, and the marks 
were old, 

Defendant’s father, Elisha Reynolds, testified that the hog 
in the pen was defendant’s; he had known it from the time 
it was pigged, and knows it was defendant’s. 
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The officer who arrested defendaut, saw the hog in the 
pen ; did not see any signof its being recently marked; he 


did not examine it closely, but casually looked at in the pen 
with other hogs. 


The jury found the defendant guilty. 

Whereupon, he moved for a new trial on the grounds, that 
the verdict was contrary to law and evidence, and the charge 
of the Court. 

The Court refused the motion for new trial, and defendant 
excepted. 


H. Moreay, for plaintiff in error. 
Sol. Gen. T. W. Monrrorr, for the State. 


By the Court—Lvumrexin J. delivering the opinion, 


We think the evidence on the part of the State too slight 
and uncertain to convict the defendant, and that he is enti- 
tled to a new trial. He may be a hog-thief, but the proof 
should be clear, to convict a citizen of the offence charged. 
Upon the testimony, there is certainly room to doubt the guilt 
of theaccused. The proof for him is stronger and more di- 
rect than the proof against him. 


Judgment reversed. 
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Jesse Pirman, plaintiff in error, vs. Jacop Lowe, Adm’r,, de- 
fendant in error. 


Courts will not allow judgments to be amended by parol proof, particularly if 
the judgment has been satistied, and much time has intervened since it was 
rendered. 


Motion to enter judgment Nune pro tunc, from Crawford. 
Decision by Judge Powers. September Term, 1857. 


At September Term, 1857, of Crawford Superior Court, 
Jesse Pitman moved for a rule against Jacob Lowe, admin- 
istrator of Allen Marshall, deceased, to shew cause why he 
(Pitman) should not enter a judgment nunc pro tune, for the 
interest upon a verdict obtained by him at August Term, 
1850, against said Lowe, as administrator aforesaid. 

Respondent showed for cause, that he had paid to said 
Pitman, on the 10th Oct., 1855, one hundred and twenty- 
three dollars and sixty-nine cents, in full of the 7. fa. issued 
on said judgment and verdict. 

Pitman tendered and read in evidence the note upon which 
said verdict and judgment were rendered, as follows : 

“$200. By the 25th December, 1846, I promise to pay 
Jesse Pitman, or bearer, two hundred dollars, for value re- 
ceived. August 6, 1845. 

[Signed ] ALLEN MARSHALL. 

Endorsed—* Rec’d. on the within note fifty dollars, this 
January 12th, 1847.” ; 

He further offered in evidence the declaration sued out on 
said note, returnable to May Term, 1847, of the Inferior Court 
of said county. Also the plea of set-off filed by defendant, 
and the verdict rendered by the jury who tried the case on 
the appeal, finding for the plaintiff $91.80, with interest and 
cost of suit, with the judgment entered thereon, as follows : 

“ Superior Court, August Term, 1850. Whereupon it is 
considered by the Court that the plaintiff do recover of the 
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defendant the sum of ninety-one dollars and eighty cents for 
principal debt, and the sum of ———— dollars and 

cents, for interest, to ————, and the further sum of 
dollars and ———— cents for cost,” &c. 

Whereupon the Court held that Pitman was only entitled 
to interest from the date ofthe judgment, and which amount 
had been paid and the judgment satisfied, and counsel for 
Pitman excepted. 

The Court further held, that if interest was not to be cal- 
culated upon said verdict, from its date, it was void for un- 
certainty, as no time was designated by said verdict, from 
which interest was to be computed. ‘To which ruling coun- 
sel for Pitman excepted. 

Pitman then offered to prove by witnesses, what was pro- 
ven on the trial of the case, relative to the set-off pleaded by 
Marshall. The Court rejected the testimony and discharged 
the rule, and counsel for Pitman excepted, and thereupon ten- 
dered his bill of exceptions, assigning as errors the ruling and 
decisions above excepted to. 


Sami. Hatt, for plaintiff in error. 
G. R. Hunrer. contra. 
By the Courit——Lumrxin J., delivering the opinion. 


This was not a motion to enter a nune pro func judgment, 
but to amend the judgment by inserting interest, or rather 
the time from which interest should be computed. And this 
could only be done by explaining, by parol testimony, how 
the jury ascertained the amount of principal which they 
found to be due, and thereby fix the time when it became 
due. 

We think the Couri was right in rejecting this proof. 

It is going very far, to allow a verdict to be amended by 
the declaration ;Sand the judgment by both writ and verdict. 
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Beyond this, tle Courts should refuse to go, particularly after 
the judgment has been satisfied and much time has elapsed. 


Judgment affirmed. 





Anset L, War«rns, plaintiff in error, vs. Jenks and Oepen, 
defendants in error. 


S., a debtor, in failing circumstances, was indebted to W. $1,350; and to se- 
cure the payment “sold, transferred and assigned” notes and accounts amount- 
ing to $2,800. The original indebtedness from S.to W. was not extinguished 
by this assignment. 

Held, that the transaction being neither a sale nor a mortgage, but a partial as- 
signment, was obnoxious to the prohibition in the Act of 1815, and void. 


GarnisHMENT; from Macon county. Decision by Judge 
Powers, September, 1857. 


Ogden and Jenks, having obtained judgment and sued out 
a fi. fa. against F. T. Snead, had summons of garnishment 
served on E. W. Allen, Esq., and Ansel L. Watkins. Sum- 
mons of garnishment in other cases were sued out and served 
upon the same parties. 

Watkins appeared and answered that Snead was indebted 
to him $1,350, besides interest, for rent, and to secure said 
debt he sold, transferred and assigned to respondent a num- 
ber of notes and accounts amounting to about $2,800, as per 
schedule annexed to said assignment. That he, Watkins, 
placed the said notes and accounts in the hands of E, W, 
Allen, his attorney, for collection ; that his attorney has paid 
to him, as collected, the sum of forty dollars, and the remain- 
ing notes and accounts are in the hands of his attorney un- 
collected : besides this, that he had nothing in his hands, nor 
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had, at the time of the service of the summons, anything be- 
longing to Snead, nor is nor was indebted to him anything. 

The deed of assignment from Snead to Watkins is as fol- 
lows: 

GEORGIA, This indenture, made and 

Macon county. pce this 12th day of Feb- 
ruary, 1856, between Fletcher T. Snead, of the county of Ma- 
con, and Ansel L. Watkins, of the county of Bibb, witnesseth 
that, whereas, the said Fletcher ‘I’. Snead is justly indebted 
to the said Ansel L. Watkins in the sum of $1,350, by five 
promissory notes; one for $500, dated Ist Feb., 1852, at nine 
months; one for $400, dated 1st Oct., 1852, and due 12 
months after date ; one for $300, dated Ist Oct., 1853, at 12 
months ; one for $100, dated 1st Oct., 1854, at 12 months; 
one for $50, dated 1st Oct., 1855, at 12 months; all for rent 
of store. 

Now to secure said Ansel L. Watkins harmless from all 
loss or damage, by reason of said notes and such interest as 
may accrue thereon, I bargain, sell, assign and convey to the 
said Ansel L. Watkins, his heirs and assigns, all the notes 
and accounts as per schedule, and hereto attached, solvent 
and insolvent, and hereby clothe him with full power to col- 
lect the same by suit or otherwise. And should there be 
enough, with reasonable diligence, to pay off and discharge 
said notes, that then the same be paid and cancelled. And 
should there be more than sufficient, that then and in such 
case, the said overplus be deposited in the Clerk’s office of 
Macon Superior Court, or in the hands of the Sheritf of Ma- 
con county, as may be directed by the presiding Judge of the 
Macon Circuit, to be disposed of to the lien or liens that may, 
by priority, in the judgment of said Court, be entitled to re- 
ceive the same against the said Snead. 

I hereby surrender possession of said notes and accounts 
to said Watkins, and authorize him to collect the same in the 


most expeditious manner. 
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In witness whereof, I have hereunto set my hand and af- 
fixed my seal. 
F. T. SNEAD, [1. s.] 
Signed, sealed and delivered in presence of 
R. J. Peacock, 
E. W. ALLEN, J. I. ¢. 


Counsel for Watkins offered to prove that all the notes and 
accounts assigned were not worth the sum of $1,350, and 
that that sum could not have been collected out of them by 
reasonable diligence. The Court stated that it would consid- 
er that proof as made. 

It was admitted that Snead was a relation, by marriage, to 
Watkins—having married his aunt. It was further admitted 
that Snead was insolvent at the time the assignment was 
made, 12th Feb., 1856, and that plaintiff’s 7. fa. was then is- 
sued, and that four other fi. fas., in favor of other creditors, 
were issued, and other suits were pending against Snead. 

The Court held the deed of assignment void, and that plain- 
tiffs in the fi. fas. were entitled to the assets and proceeds 
thereof, mentioned and described therein. 

To which ruling and decision counsel for Watkins except- 
ed. 


Stusss & Hix; and E, W. Atten, for plaintiff in error. 


Coox & Montrort; and Mitrer & Hatt, contra. 


By the Court.—Lumrxtn, J. delivering the opinion. 


In Norton vs. Cobb §& Crawford, (20 Ga. Rep. 44,) this 
Court held, that a transfer of a stock of goods, by a debtor,in - 
failing circumstances, to B., a creditor, with power to sell the 
same at public auction, and after applying the proceeds to 
the extinguishment of A’s debt, the balance to be turned over 
to C, to be used and appropriated to the satisfaction of his 


28 voL. XxIV. 
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demand, and the residue to D, for a like purpose, was void ; 
as falling within the prohibition of the statute of 1818, against 
partial assignments. 

Our judgment is, that the transfer in this case is covered 
by that decision. It is neither a sale nor a mortgage, but a 
partial assignment by a debtor in failing circumstances, and 
in violation of the Act of 1818, 


Judgment affirmed. 


James Hoxiineswortn, plaintiff in error, vs. WaLLace W. 
Dickey, defendant in error, 


A judgment obtained inthis State prior to December, 1 need not be renewed. 


Where a Justices’ Court execution, issued in Twiggs county, and was levied on 
land in Early county, and there was an entry bya constable, of “no persona! 
property tobe found,” before the f.. fa. was backed by the Justice of the Peace 
in Early county, andthe levy in Early was made by adifferent constable from 
the one who made the first return, it willbe presumed that the first entry was 
by aconstable of Twiggs county, where the defendant resided, and where the 
judgment was obtained. 


A transfer of afi. fa. prior to the Act of 1829, is no satisfaction of the debt. 


Esecrment: from Calhoun county. Tried before Judge 
Attex. November Term, 1857. 


This was an action of ejectmenut brought by Doe on the 
several demises of John Hollingsworth and James Hollings- 
worth, executors of Thomas Hollingsworth, deceased, against 
Roe, cas. ejector, and Wallace W. Dickey, tenant in posses- 
sion, to recover lot of land No. 158, in the 4th district of Cal- 
houn county. 

On the trial, plaintiff introduced a grant from the State to 
John Hollingsworth, dated in Nov. 1821; then a deed from 
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John Hollingsworth to Thomas Hollingsworth, the testator, 
for the premises, dated in November, 1822; then the letters 
testamentary, from the Court of Ordinary of Gwinnett coun- 
ty, to James Hollingsworth, as executor of Thomas Hol- 
lingsworth, deceased. He then proved Dickey in possession 
at the commencement of the suit, and closed. 


Defendant then went into his defence, and offered in evi- 
dence a deed by the Sheriff of Early county, to James,Ward, 
for the premises in dispute, dated 7th August, 1838, and re- 
corded in Early county, 15th August, 1838, and sold by said 
Sheriff as the property of John Hollingsworth, under a Jus- 
tice Court fz. fa. against him from the county of Twiggs in fa- 
vor of James Hollingsworth. Also the said fi,fa. dated 13th 
July, 1822, for twenty-five dollars and fourteen cents, with 
the following endorsements and entries thereon : 

“TI transfer the within execution to George Johnson, for 
collection. March 21, 1827. 

[Signed,] JAMES HOLLINGSWORTH.” 


“ GEORGIA, \ To any lawful officer to execute 
Early county. f and return. June 14, 1838, 
T. B. HARWELL, J. P.” 


.“ No personal property to be found to levy this 7. fa. May 


6th, 1837. 
[Signed, | JAMES ANDEES, L. C.” 


“This is to certify that I have this day levied the within 
fi. fa. on lot of land No, 158, in the 4th district of Early coun- 
ty. This 7th June, 1838. 
[Signed, ] JESSE STRICKLAND, Const.” 


“ The above land sold for ten dollars and paid over on said 
fi. fa. 7th August, 1838, 
JOHN A. WOOD, 
Sheriff of Early county.” 
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To the introduction of all which testimony, plaintiff ob- 
jected. 1st. Because said judgment and fi. fa. at the time of 
sale, were dormant. 2d. Because before the ji. fa. could be 
levied on real estate, there should have been a return of no 
personal property on which tolevy, made by the levying offi- 
cer of Early county. 3d. That there should have been a re- 
turn of no personal property in Twiggs county, where the 
judgment was obtained, or in same county of defendant’s 
residence. 4th. That the fi. fa. having been transferred be- 
fore the Act of 1829, the same was satisfied by the transfer. 

The Court overruled the objection and admitted the evi- 
dence, and plaintiff excepted. 

The jury found for the defendant, and plaintiff’s counsel 
tendered his bill of exceptions. 
















Vason & Davis, for plaintiff in error. 


Perkins, for defendant in error. 






By the Court.—Lumrxtn, J. delivering the opinion. 










In is conceded that the defendant in ejectment is entitled 
to hold the land sued for, provided the Sheriff’s sale is valid, 
through which his title is derived. The land was sold under 
a Justices Court ji. fa., to which three objections are made. 
Ist. That the judgment upon which it issued, is dormant. 
2d. That there should have been a return of no personal pro- 
perty, by a Constable of Twiggs county, where the judgment 
was obtained, as well as by a Constable of Early county, 
where the land was situated and sold: and 3d. That the ex- 
ecution being transferred before the Act of 1829, was void. 
[1.] The judgment upon which the execution was issued, 
bears date, 20th of February, 1819; and the execution was 
issued the 13th of July, 1822. Of course the judgment in 
this case does not come under the dormant judgment Act of 
1823. Being rendered prior to December, 1822, it is express- 
ly excluded by the Act of 1823, 
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It is insisted therefore, that it is to be regulated by the 
common law, and must have been renewed after a year and - 
aday. Without stopping to inquire whether it was dormant 
at common law; or the effect of the judiciary Act of 1799, 
or the statute of 1811; the Act of 1812 declares in so many 
words, that “no part of the judiciary laws of this State shall 
be so construed as to require the renewal of any judgment, 
as heretofore practiced; orin any other manner whatsoever.” 
(Cobb, 496.) This objection then is clearly untenable, being 
in the very teeth of the law. 

[2.] Before the f. fa. was backed by the Justice of the 
Peace of Early county, there is a return by a Constable of no 
personal property to be found whereon to levy the ji. fa. 
And this entry is made by a different Constable from the one 
that levied the execution on the land in Early. Under this 
state of facts, the presumption is, that the law was complied 
with ; and that the return was made by a Constable of 
Twiggs county, where the judgment was obtained, and where 
the defendant resided. 

For myself, at least, I would not have it understood, or in- 
ferred, that even this is necessaty, so far as the title of an in- 
nocent purchaser is concerned. The authority of the Con- 
stable to levy on land, is derived from the fact that there is 
no personal property out of which the execution can be col- 
lected. And if such be the fact, while his entry is a conve- 
nient mode of establishing it, I am not prepared to say, that 
I would not allow an innocent purchaser to protect his title 
by showing that such was true. And then on the other 
hand, with my present opinions, I would look to such entry 
as a protection to his title,no matter by what Constable made, 
nor when made. The act itself has been, in my humble be- 
lief, misconstrued from the beginning. It was passed for the 
benefit alone of the defendant in fi. fa.; to give him the right 
to compel the satisfaction of his debts, out of his perishable 
property, leaving him in the enjoyment of his homestead. 
Still, allowing him the privilege of pointing out his land, if 
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such was hischoice. If he saw fit not to interfere by illegal- 
ity, but to stand by and see his land sold, the title of the dona 
fide purchaser should never have been disturbed. But these 
points are not in the case, and I am determined to adhere to 
existing decisions. 

As to the transfer of the execution being a satisfaction of 
the debt, such was not the doctrine, even of the common law, 
In England, the assignee took an equitable interest, which 
could be enforced. Some Judge so decided, perhaps; and 
hence the passage of the Act of 1829. An Act, like hun- 
dreds of others in our State, passed, not to declare what the 
law shall be, but what it is, and always has been. 


Judgment affirmed. 





Joun P. Gavtpen, plaintiff. in error, vs. Henry D. SHenesz, 
defendant in error. 


[1.] Where the plaintiff holds several notes of the defendant due at different 
dates and upon which separate suits are brought at the respective maturity of 
each, the Court will not compel a consolidation of the actions ; especially when 
the motion to do so, is made after one of the cases has been continued for the * 
Term. 

‘[2.] Where two suits are pending between the same parties, upon separate notes, 
which are parts of the same contract, and the defence to each, is precisely 
the same, interrogatories taken in one of the cases, may be read in both. 

{3.] Upon a question of fraud in the sale of land, the testimony should be re- 
stricted to its value at the time of sale, and not its present worth, in order to 
tix the damages. 


Assumpsit, from Decatur. Tried before Judge ALLEN, 
October Term, 1857. 


This was an action of assumpsit, by Henry D. Shehee 
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against John P. Gaulden, on a promissory note, made by 
Gaulden for $2,500. 

To this action, defendant plead: 

ist. The general issue. 

2d. Partial failure of consideration, in this, that said 
note was give as a part of the purchase money, of several 
lots of land in Decatur county, bought by defendant from 
plaintiff, consisting of about thirteen hundred and sixty-seven 
acres. The entire purchase money being $7,500. That at 
and before the purchase, plaintiff represented to defendant 
that said body of land contained five hundred acres of river 
bottom, which was then covered with water ; that this repre- 
sentation was untrue, and known to be so by plaintiff at the 
time he made it. But that defendant relying upon said 
representations, believing them at the time, and not being 
able to measure the land on account of the water on it, con- 
firmed the purchase, and gave his notes, one of which is 
that sued upon; that the river bottom land does not exceed 
three hundred acres, and that the difference in value between 
the bottom land and that not bottom land is ten dollars per 
acre, and that the quantity of land represented as bottom 
land was the inducement to defendant to make the contract. 

It was further alleged, that plaintiff since said purchase, 
has removed and now resides out of the State. 


At October Term, 1857, the case was called for trial on 
the appeal, and defendant moved to consolidate this action 
with another, brought on one of the other notes given in part 
of said purchase money, in the same Court, by the same 
plaintiff against the same defendant, and resting upon the 
same or part of the same consideration. 

The Court refused the motion to consolidate, and defend- 


ant excepted. 


Defendant had sued out separate commissions to take the 
depositions of Joseph P. Gray, in the cases pending in Court; 
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this case being one, and the other being on another note, 
given as part of the purchase money of the same land, by 
the same plaintiff against the same defendant, and he moved 
to be allowed to read and use both sets of interrogatories and 
answers in this case, 

Plaintiff objected. The Court sustained the, objection and 
defendant excepted. 

Defendant then moved to continue the case, on the grounds: 

1st. That the ruling out one set of the depositions of Gray, 
was a surprise, as he had expected to use both on this trial, 
and without said depositions, he could not safely go to trial. 

2d. That Judge Auten, (the presiding Judge,) was a ma- 
terial witness for him, and he having declined to be exam- 
ined in this or any case, ore tenus, he could not go to 
trial without his testimony, which he expected to obtain by 
commission, by the next Term of this Court. 


The Court overruled the motion to continue, and defend- 
ant excepted. 

Plaintiff then offered and read in evidence the note, and 
closed. 


Defendant then went into his defence, and introduced tes- 
timony in support of his pleas. Plaintiff replied : 

The Court charged the jury, amongst other things, 
that if it was proven that the note sued on was given as 
part of the consideration for the purchase of a plantation 
bought by defendant from plaintiff, consisting in part 
of bottom land, and that at the time, the parties were in 
treaty in relation to said purchase, a portion or all of the 
bottom land was covered with water so ‘hat defendant could 
not ascertain the quality or quantity, and plaintiff represented 
to defendant that there were four hundred or any other 
number of acres of bottom land, and that it was of a parti- 
cular quality or value, and these representations were untrue, 
and defendant was damaged thereby, the jury should de- 
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duct from the note the amount of such damage, and plain- 
tiff was bound by his representations whether he knew them 
to be false or not. 


_ The jury found for the plaintiff the full amount of the 
note, with interest and cost. 

Whereupon counsel for defendant moved for a new trial. 

lst. Because the verdict was contrary to law, the evidence 
and the charge of the Court. 

2d. Because the Court permitted the witness English, 
against the objection of defendant, to testify as to the present 
value of the lands, 

3d. Because the Court erred in refusing to consolidate ; 
in refusing to allow defendant to read both sets of deposi- 
tions of the witness Gray, and in refusing the motion for 
continuance, as before set out and excepted to. 


The Court after argument, refused the motion for a new 
trial, and defendant excepted. 


I. E. Bowen, for plaintiff in error, 
McIntyre & Youne; and Cote, contra. 
By the Court.—Lumprxin, J. delivering the opinion. 


[1.] Was the Court right in refusing to compel the plain- 
tiff to consolidate the two actions.? We think so, clearly, 
The notes fell due at different times, and were sued each, at 
maturity. (Zidd’s Pr.613.) Besides, in this case, one of the 
cases had been continued for the Term, before the motion 
to consolidate was made. 

[2.] Did the Court err in refusing to allow the testimony 
of Gray, taken by commission, to be read? There were two 
cases pending in the Court upon two separate notes, but 
both notes were part of the same contract. Two sets of in- 
terrogatories were taken out for the witness Gray, one in- 
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tended for the one case and the other for the other. One set 
was answered more fully than the other, and on that ac- 
count, the defendant proposed to read both sets, in the same 
case. Why not allow it to be done? The parties were the 
same; the subject matter or issues the same precisely in both 
cases. No good reason can be assigned why they should 
not have been read. 

[3.] The witness, English, was permitted by the Court to 
be examined as to the present value of the land, in order to 
ascertain whether Gaulden was injured by the fraud alleged 
to have been practiced upon him when he bought the land, 
This was clearly wrong. His testimony should have been 
restricted to the value of the land at the time of the purchase, 
and not extended to its present value. 

Considering the loss and depreciation in the quantity and 
quality of the land, it is impossible to justify the verdict up- 
on any other hypothesis, than that the jury took into con- 
sideration the present value of the land, and that, they had 
no right to do under the law. 

We forbear to express any other or further opinion upon 
the facts. 

We have omitted noticing several points which will not 
arise upon another trial, and which involve no legal princi- 
ple of general importance. 


Judgment reversed. 





Samvet Smits, plaintiff in error, vs. Merrick Barnes, de- 
fendant in erro1. 


An order drawn by A. on B. in favor of C., to pay the latter $88 37-100 i2 lum- 
ber, is not such an instrument as requires demand and notice, in order to bind 
the drawer. 
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Assumpsit, from Dougherty county. Decision by Judge 
ALLEN, at November Term, 1857. 










This was an action by Samuel Smith against Merrick 
Barnes, upon the following written instrument, to-wit : 
ALBANY, January 4, 1855. 






- Mr. George F. Drew: 

Sir: Please let Samuel Smith have eighty-eight and thirty- 
seven-one hundred dollars worth of lumber at your mill 
when called on, at one dollar per hundred feet for square 
lumber, which I have this day credited on your note that I 
hold for two hundred dollars, payable in lumber at your 
mill, when called for, at one dollar per hundred feet, and 
dated, Dec. 25th, 1854. 

And oblige, 











MERRICK BARNES. 






Attest: A. Y. Hampron. 





The declaration contained three counts: The first was a 
special count on the iustrument averring presentment, refu- 
sal to pay or accept, and notice to the drawer. The second; 
a count that defendant was indebted to plaintiff eighty-eight 
hundred and thirty-seven feet of lumber, at one dollar per 
hundred feet, and in consideration thereof, undertook and 
promised to pay said lumber at the rate specified, as its value. 
Third, was a count for money paid, and had and received. 














Upon the trial, plaintiff offered in evidence the order above 
stated, which was received. 

He then offered and read the answers of George F. Drew, 
to interrogatories, who testified: That he knew the parties, 
that no order was ever presented to him by plaintiff, but 
plaintiff informed.him that he had such an order, and he 
told plainiff if he would make out the bill, he witness, would 
saw it for him, which plaintiff said he would do; but before 
it was done, witness discontinued his mill: That he was noti- 
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fied of the order in Albany, at plaintiff’s store, in January, 
1855, and agreed to pay the order. It was about fifteen or 
twenty days after he was notified of the order, that he dis- 
continued sawing. At the time he was notified of the order, 
he could have filled it. Cannot say how long after the date 
of the order, that he received notice; he agreed to saw the 
lumber, and plaintiff agreed to wait until it was done. The 
order was never presented, except as before stated; he did 
not refuse to accept it, but agreed to saw the lumber, and 
plaintiff agreed to take it. 

Plaintiff then closed, and defendant moved for a nonsuit, 
upon the ground that the paper declared on and offered in 
evidence, was a bill of exchange, and the drawer thereof 
was entitled to notice of non-acceptance or non-payment. 

The Court granted the motion and nonsuited plaintiff; 
and plaintiff’s counsel excepted. 


ConvELLy, for plaintiff in error. 


Vason & Davis, for defendant in error. 


By the Court.—Lvmpxin J. delivering the opinion. 


It seems that Barnes, the defendant below, as well as 
in error, held the note of one George F. Drew, for two hund- | 
red dollars, payable in lumber at Drew’s mill, when called 
for, at one dollar per hundred feet. Barnes gave to Samuei 
Smith the plaintiff, an order on Drew, for $88 37-100 worth 
of lumber, to be delivered when called for, upon the same 
terms, and entered a credit upon Drew’s note to him for that 
amount. The order was dated the 25th of December, 1854. 
Smith met Drew in Albany, a few days afterwards, and in- 
formed him that he had the order, when Drew told him to 
make out a bill of lumber and he would ‘saw it for him. 
Smith promised to do so, but Drew discontinued his mil) 
some fifteen or twenty days thereafter. 

Was Smith bound to give notice to Barnes? 
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To support the affirmative of this proposition, two things 
are necessary. Ist. That the instrument of writing given 
by Barnes to Smith is a bill of exchange; and 2dly. That 
being a bill of exchange, it is not included in the Act of 
1826. (Cobb 594.) This act dispenses with notice, to par- 
ties secondarily liable, in all other than bankable paper. 

We hold that Mr. Barnes has failed to make good the first 
ground, namely, that this instrument is a bill of exchange. 
It is investing such a neighborhood transaction as this, with 
too much dignity to call and consider it as such. And as 
to the second point, this Court has gone so far as to hold, 
that the act did apply to endorsers on foreign bills of ex- 
change, (4 Ga. Rep. 106.) Whether it extends to parties, 
who occupy the relation of drawer and payee, has not I be- . 
lieve, been decided. We do not wish to be considered as 
expressing any opinion upon the second point. 


Judgment reversed. 





Franxin O. Wetcx, plaintiff in error, vs. Josern Buryer, et 
al. defendants in error. 


f{1.] Asale made under a dormant judgment is void. 

}2.] It is not sufficient to reverse the judgment of the Court, unless required pos- 
itively by statute, because the Court has committed an immaterial error in its 
charge, but the finding of the jury is satisfactory. 

{3.] It is no error for the Court to refuse to give charges to the jury as requested 
in writing, if they are inapplicable to the case. 

{4.] A dona fide purchaser can acquire no valid title under a void judgment ; oth- 
erwise, when the judgment is voidable only, 


{5.] The entry of an officer cannot revive a void judgment. It can be revived 
through a Court only upon notice to the opposite party, and then takes effect 
from the date of the last judgment. 

{6.] The date of an officer’s return may be enquired into. 
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Esectment, from Baker. Tried before Judge AL.en. 
November Term, 1857. 


This was an action of ejectmeut by John Doe, on the sev- 
eral demises of Joseph Butler, and Augustus S. Jones, against 
Richard Roe, casual ejector, and Franklin O. Welch, tenant 
in possession, for the recovery of lot of land, No. 157, in the 
9th district of Baker county. 

The case, by consent, was transferred to the appeal. On 
the trial the plaintiff offered and read in evidence, the grant 
from the State of Georgia to Joseph Butler, for the lot of land 
in controversy, dated 27th January, 1836; then a deed from 
Butler to Augustus S. Jones, for same lot,dated 7th January, 
1837, recorded 27th February, 1854; proved the /ocus, and 
possession of defendant, and closed. 


The defendant introduced, 

1st. A deed for the lot in dispute, from George W. Callier, 
Sheriff of Baker county, to William B. Crawford, dated 6th 
July, 1852; sale made by virtue of a fi. fa. levied on lot of 
land No. 157, 9th district, Baker county, by A. P. Greer, Con- 
stable. Recorded 13th July, 1852. 

2d. A deed from Crawford to William E, Smith, dated 23d 
Dec., 1852, for the same lot: not recorded. 

3d. A deed from Smith to Welch, Sherman & Co.: not 
recorded. 

4th. A deed from Welch, Sherman & Co., to defendant, 
Franklin O. Welch, dated 22d December, 1854: not record- 
ed. 

In support of the Sheriff’s deed, the defendant introduced 
three fi. fas. issued from a Justice’s Court of Pulaski county, 
all in favor of A. Manning vs. Joseph Butler, and dated 3d 
March, 1842... The first 7. fa. was for eleven dollars and 
seventy-two cents, and upon which were the following en- 
tries: “ No personal property to be found whereon to levy 
this fi. fa. March 3d, 1842; cost, 31 1-4. D. T. Cross, 
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Const.” “ Levied the within f. fa. on one gray mare, 23d 
July, 1842. D. T. Cross, Const.” “ The above levy sold for 
$16.50, of which $13.25 was applied to costs on this and oth- 
er fi. fas. against said Butler, 20th August,1842. D.T. Cross, 
Const.” “ Received on the within fi. .fa., three dollars and 
twenty-five cents, 20th August, 1842. “ Georgia, Dooly coun- 
ty. No property to be found by me whereon to levy this fi. 
fa. This 1st April, 1848. Matthew F. Floyd, Const.’ 
“Georgia, Baker county. To any lawful officer to execute 
and return: You are hereby authorized to execute and return 
within f.fa. May 19th,1852. Thomas Lyan,J.P.” “Re- 
corded.” “I transfer the within 7. /a. to C. Torrance, to 
have full control, as myself, Oct. 20th, 1849, without any re- 
course on me hereafter. A. Manning.” “Cost paid by de- 
fendant.” “Georgia, Baker county. Levied this fi. fa. on 
lot of land 157, 9th district of said county, as the property of 
Joseph Butler, pointed out by Jacob Watson. May 19th, 
1852. <A. P. Greer, Const.” “The above levy sold this day 
for one hundred and thirteen dollars, and after deducting 
cost, money applied to this and other fi. fas. August 6th, 
1852. George W. Callier, Shff.” 

“ Received twenty-one dollars and sixteen cents in full, on 
this f. fa.,and the balance of the money applied to two other 
ji. fas. of same date, and in favor of same plaintiff. August 
6th, 1852. J. R. Watson.” 

On the second fi. fa. was an entry of no personal property, 
made by Cross, the Constable, 30th March, 1842. No pro- 
petty by Floyd, the Constable in Dooly county, dated 1st 
April, 1848; a transfer by Manning to Torrance, Oct. 20th, 
1849, and a receipt in full by Watson, from sale of No, 157, 
9th, Baker, dated 6th August, 1852. This f. fa. was for 
$17.25, with interest from 24th March, 1841. 

On the third f. fa. there was the same entries as on the se- 
cond. This fi,fa. was for $25.00, with interest from 1st Jan- 
uary, 1841. 

Defendant examined Cross, the Constable from Pulaski, 
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who had made the entries, who proved that he knew Butler. 
That he was Constable in Pulaski county, in 1842—had the 
Ji. fas. (above mentioned) in his hands for collection. Knew 
Butler in 1842; knew him before; don’t know where Butler 
lived when the land was drawn ; thinks he resided in Pulas- 
ki county in Dec., 1841; don’t know how long he lived in 
Pulaski; he was considered broke in July, 1842; don’t know 
his condition in 1848, nor in 1852; last time he saw him, in 
1853 or 1854, his condition was very bad; cannot say he 
drew a lot of land. The entries on the fi. fas. were made by 
him (witness) in 1842; sold the grey mare in July, 1842, for 
$16.50. Thirteen dollars and twenty-five cents were applied 
to the cost on the jf. fas., and three dollars and twenty-five 
cents on one of the fi. fas. They were in my (witness) hands 
when the levy was made, and were advertised as levied. 
They were never paid off while in his hands; the cost on 
them was paid, and $3.25 principal, on one of them. 

Cross Examined.—He made all the entries over his name; 
the entries were in his hand writing; cannot say the entry 
as to the sale of the grey mare, was made on the day or not, 
but if not on the day, pretty soon afterwards ; it has been six- 
teen or seventeen years years since he first knew Butler; 
knew him first in Dooly county, he lived a portion of the time 
in Pulaski; when he left that county, cannot say where he 
went; thinks he went to Dooly, and then to Florida; don’t 
know his age; supposes he is now about sixty; don’t know 
where he now resides, but he told witness some three or four 
years ago, that he lived in Florida. 

It was agreed and admitted, that at the date of the levy on 
the land, there was no personal property of defendant in fi. 
fa. (Butler) in Baker county, and that said entry of no per- 
sonal property be now made nunc pro tune. 

Defendant then closed. 


Plaintiff proposed to prove by a witness, that the entry 
made by Floyd, Constable, on the fi. fa. dated 1st April, 1848, 
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was not made at that time, but in 1852. Defendant objected 
to this testimony; the Court overruled the objection, and the 
witness (Jacob Watson) testified that said entry by Floyd, dated 
ist April, 1848, was not made at that time, but sometime in 
1852; that witness carried the f. fa. to Floyd and procured 
him to make said entry and antedate the same; that Floyd 
was acting as Constable in Dooly county at the time said 
levy was antedated, and at the time it purports to have been 
made; that he (witness) wrote the entry himself, and Floyd 
signed it, as Constable, believing at the time it was legal so 
to do, and that such entry would keep the ji. fa. in life. 

The testimony being closed, defendant’s counsel requested 
the Court to charge the jury, 

Ist. That when one of two innocent persons must suffer, 
the one most culpable ought to sustain the loss, f 

2d. That Jones, by his laches in not recording his deed 
from Butler, has produced all this litigation. That if his 
deed had been recorded in time, the purchaser at Sheriff sale, 
as a reasonable and prudent man, would not have bought. 

3d. That the law does not encourage laches in any person, 
but assists and sustains the vigilant and diligent. 

4th. That Crawford finding no deed upon record from But- 
ler, and afi. fa. prima facie in force against him, was author- . 
ized to bid and purchase the lands, and his title thus acquired 
is good against Butler and all others, 

5th. That the entry made by Constable Floyd in 1848, al- 
though antedated, cannot affect Crawford and his assigns, 
they being innocent purchasers without notice; and plaintiff’s 
remedy is against the officer for a false return. 

6th. That a bona fide purchaser at Sheriff’s sale under 
and by virtue of an apparently valid and subsisting judgment 
and ji. fa., acquires a good title, or all the title the defendant 
had in the property sold. 

7th. That agreeably to the admission and agreement of 
counsel, the jury are to consider the fi. fa. asa good andsub- 
sisting execution at the time of sale, and that all the requisi- 

29 VOL. XXIV. 
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tions of the law have been complied with in respect thereto. 

Sth. That the entry of Floyd was not a forgery, but if any- 
thing, was a fraud, and for which his sureties are liable to 
the party injured thereby; but his acts under and by virtue of 
the f. fa. are valid and binding as in favor of an innocent 
purchaser without notice. 

9th. That the entry of an officer on an execution, of “no 
personal property”, can be made at any time, nune pro tune, 
and when made relates back to and is considered as having 
been made at the time it was his duty to have made the same. 

10th. An entry by a Constable of “no personal property to 
be found”, ona/i. fa., as between the original parties, is prima 
facie, and when the rights of third parties intervene, it then 
becomes conclusive, unless it is shown that such third party 
had notice of fraud. 

All of which the Court refused to charge, as not applicable 
to the case, but charged the jury that if they believed that 
the judgment upon which the fi. fa. is founded was dormant, 
the sale was void, and the purchaser at Sheriff ’s sale got no 
title, and they must find for the plaintiff£ That in compu- 
ting the time on the f.fa., they must calculate from the date 
of the judgment or last entry on the ft. fa. 

The jury returned a verdict for plaintiff, and defendant 
moved for a new trial, on the grounds of error in the charge, 
and the refusal to charge, in the admission of Watson’s testi- 
mony; because of newly discovered testimony since the trial; 
and because the verdict is against the law and evidence. 

The Court overruled the motion for a new trial, and de- 
fendant excepted. 


W. E. Smiru; P. J. Srrozier; Warren & Warren, for 
plaintiff in error. 


Lyon, Irwin & BuTEER, contra. 
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By the Court.——McDona.p J., delivering the opinion. 


[1.] The charge of the Court to the jury, that if they be- 
lieved, that if the judgment upon which the fi. fa. was issued, 
was dormant, the sale was void, and the purchaser at Sher- 
iff’s sale got no title, and they must find for the plaintiff, was 
correct. The statute declares that such judgment shall be 
void and of no effect. (Codd, 498.) 

[2.] If the Court was incorrect in instructing the jury, that 
in computing the time on the #./a., they must calculate from 
the date of the judgment, or the last entry on the fi. fa., we 
will not, for that cause, reverse the judgment, if the verdict 
be right. 

There was an entry, legally made on the jf. fa. and the 
alternative feature in the charge was neither intended nor 
calculated to draw the mind of the jury from the point in the 
case, that if a lawful entry had been made on the execution 
every seven years, it was good and valid. The verdict of the 
jury is satisfactory. 

[3.] The refusal of the Court to give in charge to the jury, 
the requests of the counsel of plaintiff in error, submitted in 
writing to the Court, is made a ground for asking for a new 
trial. The Court refused to give them in charge because 
they were inapplicable to the case. And so we think. ° 

The land was sold by the Sheriff as the property of the 
drawer. Augustus S. Jones purchased from him, and his 
deed bears date on the 7th January, 1837. It was recorded 
27th Feb., 1854. There was no question in this case under 
the registry acts, as to the validity of the title of the purchaser 
at Sheriff’s sale against Jones’ title. It was quite a different 
question. It was in regard to the lien of the judgment and 
validity of the execution under which the land was purchased. 
The five first requests of counsel for plaintiff in error, in the 
long string of requests submitted by them, had no application, 
therefore, to the case, as presented to the jury. 

[4.] The statute declares a dormant judgment to be void 
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and of no effect. It, therefore, requiring no act of the party 
to avoid it, falls not within the class of voidable judgments. 
All acts done dona fide under a voidadle judgment are good, 
until it is set aside, But no act is good under a void judg- 
ment, and even a dona fide purchaser can acquire no title 
under it. Woodcock vs. Bennett, 1 Cowen’s R. 734. 

A judgment which loses its lien merely because it is not 
revived under the old law, was not a void judgment, and 
rights acquired by strangers under such judgments might 
have been ordinarily protected, but as our statute declares 
dormant judgments void and of no effect, the rule is different. 
The fifth and sixth requests ought not therefore to have been 
given in charge to the jury. , 

There was no consent of counsel that the fi. fa. was a good 
and subsisting execution at the time of the sale; and the 
7th request ought not to have been given in charge. 

[5.] At the time the entry was made on the execution by 
the Constable Floyd, the execution was void and of no effect. 
His entry could not revive it. It required the action of a 
Court, upon notice to the opposite party, to obtain another 
judgment thereon, which takes effect from its date. He act- 
ed without authority in more respects than one, which will 
be adverted to again presently. There was no error, there- 
fore, in refusing to give the Sth request in charge to the jury. 

If the 9th request was asked in reference to the entry 
made by Floyd on the execution, it was illegal, and ought 
not to have been given. If it relates to the facts agreed upon 
by counsel, it was still illegal, as a Constable of Baker coun- 
ty, where there was no proof the defendant ever resided, was 
not the proper officer to make such return. The case of 
Duncan vs. Webb § Foster, 7 Ga. 187, requires, in my opin- 
ion, some qualification. 

We see nothing in the facts of this case, under the view 
we have taken of it in what we have said, which warrants 
the 10th request, and therefore say it ought not to have been 
charged, 
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[6.] The evidence of Jacob Watson had reference to the 
date of the entry and was not introduced to controvert any 
fact stated init. Without going further into the consideration 
of the question whether the return of the Constable was tra- 
versable, it is sufficient to say that there is no legal objection 
to proof that it bears a wrong date. 

In regard to the other points made in the motion for anew 
trial, it is perhaps sufficient to say, that we are satisfied that 
the verdict of the jury is supported by the law and evidence 
of the case, and we will not therefore interfere with the de- 
cision of the Court below on these grounds in the motion. 
We will barely remark (inasmuch as it was argued with 
much earnestness, that, as the purchaser at Sheriff’s sale was 
a bona fide purchaser, and should be protected, although we 
have determined that his purchase cannot be sustained under 
the law) that it seems to us, that he was not as vigilant as he 
might have been, and that without referring to the obvious 
grounds on which we have placed the decision, his title could 
not be sustained on other grounds connected with Floyd’s 
entry on the execution. The judgment was obtained in Pu- 
laski county. The execution was issued from the Justice’s 
Court in which the judgment was obtained. Floyd was a 
Constable of Dooly county, and his entry appears, from the 
execution, to have been made in that county. The execu- 
tion had not been backed by a Justice of the Peace of Dooly 
county. Floyd had no authority therefore, to search for and 
levy on property of the defendant in that county, and of con- 
sequence had none to make the entry of “no property.” The 
purchaser could have known this by examining the ex- 
ecution. Again, it no where appears that Butler resided in 
Dooly county at the time that entry purports to bear date. 
If he did not, the entry is a nullity, in my judgment. 


Judgment affirmed. 
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E. C. Consett, plaintiff in error, vs. Jonn Giizert, defend- 
ant in error. 


[1.] The verdict of ajury may be amended in form,to correspond with the man- 
ifest intent of the jury apparent in the verdict. 

[2.] An attorney at law who is called on to write a bill of sale for a negro, is not 
prohibited by the statute from giving evidence of a conversation between the 
parties in relation to the contract. 

[3.] Request to charge. not warranted by the evidence in the cause, ought not 
to be given. 

{[4.] A party making w positive assertion of the solvency of the maker of a note, 
in order to enable him to pass it off ina trade, when from circumstances he 
is presumed to know his condition, and he knows that the party with whom 
he is trading supposes him to be acquainted with it, is liable, ifthe maker be 
insolvent at the time. 

[5.] Declarations that a person is solvent, have reference to the time when the 
declaration is made. 

[6.] Request to charge not warranted by the evidence, need not be given. 

[7.] If plaintiff declare in deceit against a defendant for the frandulent repre- 
sentation that the maker of a note, which he proposed to trade to him, was 
solvent, when he knew at the time he was insolvent, he must sustain both 
allegations by direct proof, or by circumstances, to the satisfaction of the jury. 

[S.] The return of xv//a bonaon an execution against a debtor, is not the high- 
est evidence of his insolvency. Ilis discharge under the insolvent debtor’s 
actis higher and better evidence of that fact. 


Case, from Early Superior Court. Tried before Judge At- 


LEN, at September Term, 1857. 

Edmund C. Corbett, in the year 1852, purchased from John 
Gilbert a negro man slave, and in part payment transferred to 
him a promissory note for $600, which he held on one Allen J. 
Harrison, dated the 17th day of July, 1852, and due twelve 
months after date, for value received. At the September 
Term, 1853, after the note fell due, Gilbert commenced an 
action on the note against Harrison, and at the April Term 
following, obtained a judgment against him. On the Ist of 
Mav following, af. fa. upon that judgment was issued and 
placed in the hands of the Sheriff, who, on the 20th day of 
June, 1854, made a return of nulla bona, John Gilbert, 
thereupon brought this action on the case against Edmund 
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C. Corbett, stating in his petition the above facts, and alleging 
that he was induced, by the representations made him by 
Corbett, as to Harrison’s solvency, to take the promissory note, 
and that Corbett, well knowing that Harrison was in insol- 
vent circumstances, fraudulently, and intending to deceive 
him, made such representatigns. 

On the case coming on to be heard-at September Term, 
i857, the defendant demurred to the plaintiff’s declaration, 
on the grounds that it neither set out the action of deceit or 
guarantee, and because of the misjoinder of case and assump- 
sit in the same count, which the Court overruled, and to this 
the defendant excepted. 


Plaintiff, upon the trial, introduced as a witness, Samuel 8. 
Stafford, who testified as follows: “ Plaintiff and defendant 
came to his office and asked witness to write a bill of sale for 
the negro. Defendant said that he had left one of the notes 
at home he intended to let plaintiff have in payment for the 
negro; went home and got it; when he handed the notes to 
plaintiff, plaintiff said he did not know the makers and was 
taking them upon the representations of defendant, that they 
were solvent; defendant observed that they were solvent, and 
that Stafford (witness) could collect the money out of them 
for him. Did not hear the trade between them. Witness 
sued the note as soon as it became due and never collected 
any money on it. Thinks Harrison, the maker of the note, 
left the county in the latter part of the year 1854, or first of 
1855, and thinks that he carried off the negro that the note 
was given for, but did not know that he carried off any other 
property. Witness told plaintiff that if the note had been 
due at the time it was traded, he thought it probable he could 
have collected it. Don’t think he should have known any- 
thing of the matter but from the parties having applied to him 
as an attorney, to write the bill of sale. That the land own- 
ed by Harrison at the time of the trade, was afterwards, in 
November, 1853, sold under fi. fa.; witness did not consider 
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the woman sold by Corbett to Harrison worth more than 
$200.” 

The defendant’s counsel objected to this ‘testimony on 
the ground that all of Stafford’s information was ob- 
tained by reason of, and during the relationship of client 
and attorney. The Court overruled the objection and the de- 
fendant excepted. 

The counsel for the defendant asked the Court in writing 
to charge as follows: 

ist. That the transfer of a promissory note releases the 
transferrer of any responsibility to any party or subsequent 
holder. 

2d. That a suit on a promise to guarantee must be brought 
upon the special contract, and is not sustained by proof of 
misrepresentations. 

3d. A guarantee is a promise to pay the note transferred, if 
the maker does not pay it. 

4th. That a representation to be actionable, must not only 
be false, but be so to the knowledge of the party making it. 

. 5th. A representation that a party is good or solvent, has 
reference to the present condition of the maker, and not that 
he will be good at any future time, and if the jury believe 
that Harrison was solvent at the time the note was transfer- 
red, then the plaintiff cannot recover. 

6th. That unless the defendant had said that Harrison 
would be solvent when the note became due, then the plain- 
tiff cannot recover unless it was shown that he was insolvent 
on the day of the representation. 

All these charges the Court refused to give, but charged 
the jury as follows: 

ist. That if the jury believe, from the evidence, that Cor- 
bett gave this note to Gilbert in part payment for the negro, 
and at the time represented said note to be good and collect- 
able, and Gilbert took the note upon the faith of such repre- 
sentations, and if said note could not be collected, after th 
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use of proper ordinary diligence, he (Corbett) is liable to Gil- 
bert in damages. 

2d. The best and highest evidence of insolvency is the re- 
turn of nulla bona by the Sheriff, on the f.. fa., against the 
party. 

3d. The measure of damages in this case (if they find for 
the plaintiff) isthe principal and interest due on the note. 

To these charges, and refusal to charge as requested, the 
defendant excepted. 


The jury found for the plaintiff the sum of $600 and inter- 
est. 

On the motion of the plaintiff’s counsel, and after the jury 
had dispersed, the Court permitted them to change the ver- 
dict of the jury as follows: “We, the jury, find for the plain- 
tiff the sum of $775 50, as damages.” To the entering up 
of judgment on the verdict the defendant excepted. 


Counsel for defendant moved for a new trial on the follow- 
ing grounds: 

ist. Because the Court erred in not sustaining plaintifi’s 
demurrer to said declaration. 

2d. Because the Court erred in admitting the testimony of 
Samuel S. Stafford. 

3d. Because the Courterredin refusing to give the charges, 
each and all of them, as requested by defendant’s counsel. 

4th. Because each and all of the charges, as given by the 
Court, were wrong. 

5th. Because the verdict was contrary to law. 

6th. Because the verdict was contrary to the charge of the 
Court. 

7th. Because the verdict was contrary to evidence. 

Sth. Because it was manifestly against the weight of evi- 
deuce. 

9th. Because the verdict was contrary to law and evi- 
dence. 
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The motion for a new trial was overruled by the Court and 
counsel for the defendant excepted, alleging that the Court 
erred, 

Ist. In overruling the defendant’s demurrer to the declar- 
ation. 

2d. In admitting the testimony of Stafford. 

3d. In permitting the amendment of the verdict. 

4th. In refusing to grant a new trial on each and all the 
grounds contained in defendant’s rude nisi. 


Hoop & Rosrnson, for plaintiff in error. 


Law & Srus; and Perxrys, for defendant in error. 


By the Court.—McDonatp, J. delivering the opinion. 


The error assigned on the refusal of the Court to sustain 
the demurrer to the declaration is abandoned by the plaintiff 
in error. 

The several rulings of the Court, objected to by plaintiff in 
error, are made grounds for a new trial, and are embraced in 
the assignment of error on the judgment of the Court over- 
ruling the motion for a new trial, except the decision in rela- 
tion to the amendment of the verdict. 

[1.] The jury found a verdict for six hundred dollars and 
interest, from the 17th day ofJuly, 1853. The Court direct- 
ed the verdict to be amended so as to include the interests, 
making the sum of principal and interest the verdict. On 
calculating the interest from the time specified in the verdict, 
to the time the verdict was returned, and the addition of the 
interest to the principal, it will be found that the verdict, as 
amended, corresponds exactly in amount with the verdict as 
originally rendered. It is only an amendment in form and 
according to the intent of the jury. The amendment was al- 
lowable. (Evans vs. Rogers, 1 Kelly, 467.) 

We will now proceed to the consideration of the errors as- 
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signed on the refusal of the presiding Judge to grant a new 
trial, 

[2.] The first assignment insisted on, is the admission of 
the testimony delivered by Samuel S, Stafford. It was ob- 
jected that his information, in relation to the facts testified to 
by him, was obtained by reason of, and during the relation- 
ship of client and attorney. Mr. Stafford was called on by 
the parties to write a bill of sale for the negro, who was sold. 
There was no confidential communication made to him. 
The testimony given by him was the conversation which 
passed between the plaintiff and defendant in respect to the 
contract, in his presence, at the time he wrote the bill of sale. 
The statute prohibiting attorneys from giving evidence does 
notapply to a case like this, and his evidence was properly 
received. 

The next assignment of error is for refusing the new trial, 
on the third ground taken in the motion, viz: because the 
Court erred in refusing to give in charge to the jury, each and 
all the requests of the defendant’s counsel, and in giving the 
charge as set forth in the record. 

[3.] The first request ought not to have been given, because - 
it is not true as a legal principle, and because, if it were, it 
has no application to the case. The action is not on the 
transfer, but on the alleged fraudulent representation by 
which the plaintiff was induced to receive the note. 

There is nothing in the record to warrant the second and 
third requests of the Court to charge the jury. There was 
no promise to guarantee the note in this case proven, and it 
would have been error in the Court to have charged the jury, 
as requested in this respect. 

[4.] The fourth request ought not to have been given in 
charge to the jury as asked. If the defendant made a posi-. 
tive statement to the plaintiff that Harrison was solvent, in 
order to induce the trade, when, from circumstances he ought 
to have known his condition, and he knew that he was sup- 
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posed by the plaintiff to be acquainted with it,and Harrison 
was at the time insolvent, he is liable. 

, [5] The Court ought to have instructed the jury as fifth): 
requested, that a representation that a person is good or sol- 
vent, has reference to the time when the representation was 
made, and that if the jury believed that Harrison was solvent 
when the note was transferred, the plaintiff cannot recover 
This is a correct principle,and the attention of the jury ought 
to have been called to Harrison’s circumstances at the time, 
that they might have determined from the evidence before 
them, whether his property was adequate to the payment of 
the note traded to plaintiff, and the debts which he then owed 
toothers. If the property which he then owned in his own 
right was adequate to the payment of all, he was solvent; if 
not, he was insolvent. 

[6.] There was no necessity for the sixth request, and as 
there was no evidence of a guaranty of the continued solven- 
cy of Harrison, it was improper. But perhaps there might 
have been no objection to the charge as requested, with a 
qualification, that unless from the facts in proof, the jury 
should believe, the representation had reference to the coi- 
lectibility of the note at maturity. 

[7.] We will now examine the charge, as given by the 
Court to the jury, and in considering it we must have regard 
to the case made in the pleadings. The plaintiff alleges, in 
substance, that to induce him to receive the note in part pay- 
ment for the negro sold by him to defendant, the latter falsely 
represented that Harrison, the maker of the note, was solvent: 
and also, that the defendant knew at the time he made the 
representation, that he was insolvent. Issue was joined on 
these allegations. The plaintiff, to make out his side of the 
sase, ought to have proven affirmatively both these allega- 
tions, to the satisfaction of the jury. The representation that 
Harrison was solvent at the time, when in fact he was insol- 
vent, was the first branch of the issue. That his insolvency 
was known to the defendant, was the second matter in issue. 
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Both of these allegations must be established by direct proof, 
or by circumstances in a manner to satisfy the jury. We 
think that the Court erred in not charging the jury on the se- 
cond point. 

[8.] We think that there is higher and better evidence of a 
person’s insolvency than a return of nella bona on an execu- 
tion against him. Such a return is unquestionably evidence 
ot his insolvency, but not the highest evidence of it. His dis- 
charge under the insolvent debtor’s act would be certainly 
more conclusive evidence. The charge of the Court in that 
regard was calculated to mislead the jury. They may have 
considered that evidence, under the charge of the Court, as 
entitled to such controlling effect, as to exclude all other mat- 
ters cn the question of solvency from their consideration. 

The other grounds in the motion for a new trial, that the 
verdict was contrary to Jaw; that it was contrary to the 
charge of the Court; that it was contrary to the evidence ; 
that it was contrary to the weight of evidence; and that it 
was contrary to law and evidence, it is scarcely necessary to 
consider, as we reverse the judgment of the Court below on 
the grounds already passed upon. We will barely remark 
that if our judgment rested on them alone, we do not know 
that we would interfere with the discretion of the presiding 
Judge, who refused the motion. 

Judgment reversed. 


Joun Smrruwick, et al. caveators, plaintiffs in error, vs. 
Cuement A, Evans, ex’or, defendant in error. 


1.] A woman cannot be impeached as a witness by proofthat she is a com- 
mon prostitute. 

|2.] An attorney employed in a cause, may, when it is relevant, be examined 
as to the amount of his fee, and the terms on which it is to be paid. 
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[3.] A will may be impeached by extrinsic evidence, as violative of the Acts ot 
1801 and 1818, prohibiting the emancipation of slaves in this State. 
Caveat to will, from Stewart Superior Court. Tried before 
Judge Kippoo, at April Term, 1857. 


Ist. The caveators having introduced and examined Fran- 
ces Andrews as a witness, the propounders, by way of im- 
peaching and discrediting her testimony, proposed to prove 
by B. K. Harrison, Esq., that she was a notorious prostitute, 
Counsel for caveators objected. The Court overruled the ob- 
jection and admitted the evidence, and counsel for caveators 
excepted. 

2d. Counsel for caveators proposed to ask E. H. Beall, Esq., 
one of the witnesses to the will, and the attorney who drafted 
it, and who was of counsel for propounders in this cause, the 
amount cf his fee, and upon what terms it was to be paid, 
To this question counsel for propounders objected ; the Court 
sustained the objection, and counsel for caveators excepted. 

3d, Counsel for caveators requested the Court to charge 
the jury, that the will, so far as it provided for the emancipa- 
tion of certain slaves, was repugnant to the Acts of 1801 and 
and 1818, and void. The Court refused so to charge, but, 
on the contrary, charged that the will was not repugnant to 
said Acts, and not void. To this charge and refusal to charge 
counsel for caveators excepted. 


Barry; and B. S. Worr111, for plaintiffs in error. 


Tucker & Beat; and Hott, contra. 
By the Court——McDona tp, J. delivering the opinion, 


[1.] The caveators introduced Frances Andrews as a wit- 
ness, whose testimony was given. To impeach her credit, the 
propounders introduced a witness who testified that she was, 
by reputation, a notorious prostitute. The testimony of the 
latter witness was objected to, but the objection was over- 
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ruled. This decision of the Court is excepted to, and that 
exception constitutes a ground of error. 

This Court has already decided that the mode of impeach- 
ing a witness for defect of character is to prove by witnesses 
who know his or her general character, and that from such 
knowledge they would notbelievehim or her on oath. Stokes 
vs. The State, 18 Ga. Rep. 37. It does not follow, necessari- 
ly, that because a woman is a prostitute, she is incapable of 
telling the truth. , It is a great blemish in character, but there 
is no reason wherefore she should be placed ina worse con- 
dition than other persons of depraved character. It is possi- 
ble, that while she is unquestionably immoral in a degree 
to exclude her from respectable society, she may have estab- 
lished a good character for truthfulness, If so, and upright 
witnesses will not impeach her character in that respect, 
there is no reason why her testimony should not be received. 

[2.] The exception to the decision of the Court sustaining 
an objection to the admissibility of the testimony of E. H. 
Beall, Esq., constitutes the next ground of error. Mr. Beall 
is a subscribing witness to the will, and counsel for the pro- 
pounder. He had been examined by the propounder of the 
will. The question was as to the amount of his fee, and the 
terms on which it was to be paid. It was not a matter of 
confidential communication from his client that he was in- 
errogated to; nor was it as toa matter or thing which he 
acquired from his client, or during the existence or by reason 
of the relationship of client and attorney. It was in regard 
toamatter which must have been necessarily agreed upon 
before the relation of client and attorney could exist. It 
was, prima facie, relevant to the matter in issue. He ought 
to have been required to answer the question. 

[3.] After the evidence was closed, the counsel for the ca- 
veators requested the Court to charge the jury, that the will, 
so far as it provided for the emancipation of certain slaves 
therein mentioned, was repugnant to the Acts of 1801 and 
1818, prescribing the mode of manumitting slaves in this 
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State. The Court refused to give said request in charge t to 
the jury, but onthe contrary, charged the jury in substance 
that the said will was not repugnant to said Acts, and was 
not void. This charge and refusal to charge are excepted to. 

The testator directs and desires his negro woman Jane and 
her four children to be placed under the charge of the Amer- 
ican Colonization Society, to be conveyed by the society, and 
under its charge, to Liberia, in Africa, and there to be set free 
according to the laws of that country. The testator further 
directs, that if his wishes as above expressed, cannot be car- 
ried out either by his executors or the society, that his exe- 
cutors shall carry the said negroes to some State in the Uni- 
ted States, where, according to the laws therein, they can be 
set free. 

The expenses of carrying the said negroes to Liberia or to 
a free State, were to be first paid out of the proceeds of the 
sale of his property, as directed in the second item of his will 

If the Colonization Society refuse, or do not provide the 
means or expense of their transportation to Liberia, his exe- 
cutors are to pay them. 

He does not wish Jane and her children to be hired out, 
provided there is a sufliciency of money arising from the 
sale of Henry and his other property, to pay their expenses to 
Liberia or a free State. 

He desires his executors to have them carried to Liberia or 
a free State,as soon as it can be done after his death. 

In the mean time, between his death and their departure, 
his executors are to have the said negroes in trust for the 
purposes aforesaid. 

By the second item in the will, he directs a negro man 
Henry, and all other property he might leave at the time of 
his death, to be converted into money, and his funeral ex- 
penses and debts to be paid. 

If the sale of the other property should not raise a sum 
sufficient to defray all the expenses that might accrue in the 
settlement of his estate, he authorizes his executors to hire 





MACON, JANUARY TERM, 1858. 465 


Smithwick et al. vs. Evans, ex’or. 


out his negroes until there may be a sufficient fund to defray 
all expenses of carrying out the provisions and intentions of 
the will. 

This Court has decided that the Acts of 1801 and 1818 
do not prohibit extra-territorial manumission, provided it is 
not the testator’s intention that the negroes are, during an 
intervening period between the death of the testator and their 
removal from the State, to be free, or enjoy their freedom 
within the State. Whether this will violates the said Acts, 
according to this interpretation of them, depends in some 
measure, we think, on evidence outside of the will. 

The will is skillfully drawn to avoid the operation of the 
Acts of 1801 and 1818 as construed by thisCourt. But, nev- 
ertheless, if it be, in fact, violative of those Acts, it cannot 
stand. 

If it be not apparent on the face of the will, that zt is not 
in violation of the Acts of 1801 and 1818, the charge, that it 
is not repugnant to those Acts, is erroneous, 

It is not certain, from the terms of the will, that the testa- 
tor did not intend the negroes, Jane and her children, to re- 
main in Georgia, free, an indefinite length time. 

By the second item in his will, he directs that Henry and 
all other property which he had at the time of his death be 
sold. If Jane and her children were property, and left by 
him as property at the time of his death, they were, by the 
directions of the will, to be sold. If they were not left as 
property, they could not be sold. They must have passed 
to the executor, on the death of the testator, either as prop- 
erty, or in trust, as free persons of color. The bequest to 
them of extra-territorial freedom was inconsistent with their 
sale under the general direction in his will for the sale of all | 
the testator’s property, and being a later clause in the will, ; 
it must prevail, unless it be illegal and void according to the 
construction placed by this Court on the statutes of 1801 and 
1818. In determining this question, the will itself must be 
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looked to, as well as facts extrinsic tothe will. If it appear 
by evidence that the provisions of the will cannot be execu- 
ted, without the enjoyment of freedom by the slaves eman- 
cipated, within this State, contrary to law, the bequest of 
freedom is void. Itmust appear thatthis state of things is 


Cit 


not attributable to the misconduct of the exeentor, for the 


negroes must not be subjected to the loss of the freedom in- 


tended for them by the testator, by his mismanagement. 
But if it be impossible to execute the provisions of the will, 
except by violating the Jaw, it cannot be done, and every 
thing must yield to the public policy on which the law is 
founded. 

I have perhaps said enough on this subject, as the case 
goes back for a new trial on other grow: 


t 
fudgment reversed, 


James W. Browy, plaintiff in error, vs. Sotomon Newsom, 
et al., defendant, in error. 


M. bought of N.a tract of land, and took a bond for titles. conditioned as fol- 
lows: “Tbe above bound N. holds a Sherifi’s deed to said land which was 
sold under execution, and the said N. being apprehensive that a claim may 
shortly be set up by soine other person to said land, agrees that if he estab- 
lishes his tithe when said apprehended claim is made, that he will then make 
to said M. good and lawful titles, and that if he fails to establish his title, and 
the land should be claimed and held by suit at law, by another, before the 
notes for the purchase money become due, then he shall give up said notes 
and if said apprehended claim should be established after said notes have 
been paid, then N.shall pay back to M. the amount so paid, and interest; and 
if suit for said land is brought against M., N. binds himself to pay cost and 
expenses.” More than twenty years elapsed after the date of this bond, and 
the purchase money never having been paid, and titles never having been 
executed by N., he brings ejectment against the assignee of M. for the land 

Held, That upon the payment of the purchase money and interest by M’s as - 
signee, he was entitled to hold the land against N. and that his rights under 
the bond were not affected by the statute of limitations, or iapse of time. 
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In Equity, from Dooly Superior Court. Decision by Judge 
Powers, at October Term, 1857. 


' Motion to Dissolve Injunction. 


This bill was filed by James W. Brown, against Solomon 
Newsom, Henry D. Mashburn, and Louisa Oliver, for relief, 
discovery and injunction. 

The bill alleges in substance, that in October, 1833, New- 
som sold to one David Mashburn, a tract of land in Dooly 
county, for the sum of two hundred dollars, one half paya- 
ble 25th December, 1834, and the other half payable 25th 
December, 1835, and for which Mashburn gave his notes. 
Newsom at the same time executing and delivering to Mash- 
burn his obligation in the penal sum of two hundred dollars, 
conditioned as follows, viz: “The abdve bound Solomon, 
holds a Sheriif’s deed to said land, which was sold under 
execution in favor of Newsom, and bought by him, and the 
said Newsom, being apprehensive that a claim may shortly 
be set up by some other person to said land, agrees that if 
he establishes his titie when said apprehended claim is made, 
that he will then make to said David: Mashburn good and 
lawful titles to said land, No. 179, third district Dooly coun- 
ty, and that if said Newsom should fail to establish his title 
and the land should be claimed and held by suit at law by 
another, before the said notes become due, then he shall 
give up the said notes, and if said apprehended claim should 
be established after said notes have been paid, then Newsom 
shall pay back to Mashburn the amount so paid for said 
land and interest; and if the suit for said land is brought 
against Mashburn, Newsom binds himself to pay the cost 
and expense thereof.” 

The bill further states, that in virtue of said contract, 
Mashburn entered into possession of said land and remained 
in possession of the same until his death in 1835. That said 
lot of land although not cleared or improved by Mashburn 
in his lifetime, nor by his administrators or distributees after 
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his death, yet the same was contiguous to his other lands on 
which he resided, and on which he made improvements, and 
the lot purchased of Newsom was held as part of his settlement, 
and from which he, and his distributees after his death, cut 
timber and firewood. That Mashburn died intestate, leaving 
as his heirs at law his widow, and three children, Henry D., 
Elizabeth, and Louisa Mashburn ; the latter of whom sub- 
sequently married James G, Oliver, now deceased. That the 
widow of said David died in 1835, and his daughter Eliza- 
beth, five or six years afterwards; that there was no admin- 
istration on the estate of either. That- administration on 
David Mashburn’s estate was granted to Allen Waters in 
1835; that suits were instituted in the lifetime of David 
Mashburn for said land, but at whose instance or of what 
precise character, complainant is not able to state on account 
of the record being destroyed by fire; but said suits were 
determined in favor of Mashburn’s estate in 1836 or 1837, 
and Waters the administrator, afterwards tendered to New- 
som the principal and interest due for said land, and demand- 
ed of him titles for the same, which he. refused to receive ; 
and also refused to execute titles, saying that “at the end of 
seven years from that time, he would make titles upon pay- 
ment of the notes.” That said land was returned, invento- 
ried, and appraised as the property of David Mashbun, de- 
«ceased, and as such duly administered, and that letters of 
dismission from the administration have been granted. 

That in 1843 or 1844, the estate of David Masburn was 
divided agreeably to law, between the said Henry D. Mash- 
burn and James G. Oliver, in right of his wife, and that due 
return was made of said division to the proper Court, but 
the records thereof destroyed by the fire aforesaid, which 
occurred in 1847; that said land with other adjoining lots, 
fell to the share of Oliver, and was used and held by him as 
part of his plantation. 

The bill further states, that on the 10th December, 1853, 
complainant purchased said lot of land, together with anoth- 
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er lot and a half contiguous thereto, from said Oliver, for the 
sum of $3,200—lot No. 179, being estimated at about $1,250— 
and received from Oliver his deed for the same; and that he 
has made extensive and valuable improvements thereon, and 
said lot is now worth $3,000. That Newsom brought an 
action against complainant for said land, to April Term, 
1855, of Dooly Superior Court, to which he pleaded the gen- 
eral issue and the statute of limitations, and upon the trial at 
May term, 1856, a verdict was had and judgment entered 
against complainant for said lot, and from which judgment 
complainant appealed, and the cause is now pending on 
the appeal in said Superior Court. 

The bill alleges that at the time complainant purchased 
said lot from Oliver, he had no knowledge or intimation of 
any outstanding or adverse title in another. That Oliver is 
dead and his estate insolvent, leaving his wife, the said Loui- 
sa, surviving: Offers to pay Newsom the principal and in- 
terest of the original purchase money due by Mashburn ; 
prays that upon the payment of the purchase money and 
interest, that Newsom be compelled and decreed to execute 
to him good and legal titles to said land, and that said Hen- 
ry D. and Louisa refund to him, whatever sum he shall pay 
Newsom ; or at least, that Newsom shall pay to complainant 
the value of the improvements he has put upon said lot, and 
that he be enjoined from the further prosecution of his said 
suit at law. . 


The injunction issued upon the fiat of the Judge. 


The defendant Newsom, demurred to the bill: 

1st. For misjoinder of parties; no sufficient cause being 
shown in the bill for joining him with the other defendants. 

2d. Because there was no equity in the bill; more than 
twenty years having elapsed since the sale of said land to 
Mashburn, without any consideration whatever, except his 
insolvent notes, not a dollar of which has ever been paid. 
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And with his demurrer, defendant Newsom answers the 
bill, admitting the contract with David Mashburn, for the 
sale of the land, as set out in the bill, but denying that Mash- 
burn or any one else ever took possession of said land until 
complainant entered, shortly before the commencement of 
said suit against him by defendant; and submits that the 
occupation and improvement of adjoining lands by Mash- 
burn could in no sense be held as an occupancy or possession 
of lot 179. Has no knowledge when Mashburn died, nor 
who are his heirs at law, nor does he know anything about 
any suits against him for the recovery of said land, and does 
not believe there were any. Denies that there ever was a 
tender to him of the amount due on the notes for the pur- 
- chase money, or that he refused to receive the same, or made 
the remark alleged in the bill; no such tender was ever 
made, nor any such conversation ever held. At that time, 
he would have been glad to have received the money and 
made titles to said land, as he was ever ready to do, until the 
notes were barred by the statute of limitations. Knows 
nothing of said lot being appraised as part of the estate of 
David Mashburn, or its division amongst his heirs at law; 
knows nothing of complainant’s purchase from Oliver—Oli- 
ver had no legal title to the land, and this was notice to com- 
plainant not to buy. Does not admit that either Mashburn 
or Oliver occupied or improved said lot, and is informed 
and believes they never did. Admits that said lot is valua- 
ble, worth two thousand dollars or more, and that he has 
commenced his suit at law against complainant for its re- 
covery. Pleads lapse of time as a bar to complainant’s 
claim. 

The defendant Newsom, upon the filing of his answer, 
moved to dissolve the injunction and dismiss the bill as to 
himself. 


After argument, the Court granted the motion; dissolved 
the injunction, and dismissed the bill as to Newsom. 
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To which decision counsel for complainant excepts. 
Mitrer & Hatt, for plaintiff in error. 
S. T. Bartey, for defendant in error. 
By the Court—t\umrxin, J. delivering the opinion. 


Independent of the allegation in the bill, of the tender of 
the purchase money by Waters as the administrator of Mash- 
burn, which is denied by the defendant, we hold, that there 
is equity in the bill. 

The bond itself is peculiar. It contemplates, that the 
vendee will go into possession of the land, for it is so express- 
ed upon its face; but when or how long it might be before 
titles could be made, is uncertain. The notes for the two 
installments of the purchase money fell duc at the end of the 
years 1834 and 1835, respectively; and there was nothing to 
prevent their collection. If the land was recovered of Mash- 
burn before the notes were paid, they were to be given up. 
If afterwards, the amount with the interest was to be refund- 
ed. There was nothing in the contract, we repeat, to prevent 
the collection of these notes. Why has payment of the 
purchase money never been demanded ? Is there no fault on 
the part of the vendor, in this matter,—especially looking 
to the contingency in the bond, upon which he was to make 
titles? There was some obligation upon him to move in 
this matter. He had a right to suppose that Mashburn 
was occupying the land, for the bond says, he was to go 
into possession. Why does Mr. Newsom stand aloof, and 
even now treat the subject as though he had no more to do 
with it than any third person? Had he performed his duty, 
Brown would not have been involved in the unpleasant pre- 
dicament of having purchased a lot of land ata high price, 
upon which he has made valuable improvements, and bought 
it too, not of squatters or interlopers, but of the heirs of him 
to whom it was sold by Mr. Newsom; and who have never 
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refused to comply with their part of the contract. For it is 
a singular fact, that Mr. Newsom has never taken the first 
step to collect his money ; and the vendee has never refused 
to pay the price stipulated; and while the vendor is setting 
up the plea of the statute of limitations for the vendee, as 
an excuse for not performing his part of the agreement, the 
vendee repudiates the interposition of this shield to screen 
him, and says, no; “I will pay the money, and here by my 
bill offer to do so!” 

Had Mr. Newsom demanded his pay instead of resorting 
to an action of ejectment, he might have got it, and this is 
all he ever was entitled to. He prefers however to wait 
twenty years and then bring ejectment for the land, and say 
in his answer to the bill, that he would gladly have made 
titles at any time before the notes for the purchase money 
were barred, while no one pleads the bar but himself. The 
vendee does not; and whose fault is it, that they are barred. 
We insist from the nature of the contract, that the vendor 
had something to do himself, relative to this matter. 

This is not a case for the statute of limitations, on either 
side. The possession set up under the bill, is not to consti- 
tute a statutory bar, by reason of an adverse holding. The 
vendee could never acquire a statutory title as against the 
vendor in this case. His possession might be adverse as to 
third persons, and so Mr. Newsom himself’ seems to think. 
For he says that, the outstanding claim which he apprehend- 
ed, was at the instance of one Byne of Burke and which he 
says “must have been long since barred.” How barred ? 
Mr. Newsom himself has never been in possession, nor any 
one else, except Mashburn, and those holding through him. 
And yet the defendant while denying all knowledge of their 
possession, and expressing the belief that the lot never was 
occupied until bought by Brown in 1853, still thinks that 
Byne has been barred long since, by reason of this very 
possession. 

Why then, under the circumstances, should Mr. Newsom 
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not be decreed to accept the purchase money and execute a 
title, and be perpetually restrained from the further prosecu- 
tion of his suit at law, to recover the land? This was his 
bargain, the other side have never repudiated it. They are 
willing to pay and pray to be permitted todoso. Ifthey have 
been negligent, Newsom is far from being blameless in the 
same respect. True, lands may have risen in value; why did 
he not collect his money twenty years ago, that he might have 
re-invested it, as he says, he could have done, and perhaps 
lost it? He no doubt took less for the land than it would 
otherwise have brought, on account of the cloud which hung 
over the title. The purchase money with interest thereon at 
eight per cent. will amount at this time to some six hundred 
dollars. Be this sum more or less, than the present value of 
the land, there is more equity in compelling him to comply 
with his contract, than to allow him to evict the tenant un- 
der the facts of this case. If the legal bar of twenty years 
has not run against Newsom’s bond, and from the proof, it 
had not, it is needless to talk about lapse of time. It has 
no application to the case. From 1837, to the filing of 
the bill for specific performance, is less than twenty years. 
Apart from strict law, however, we think the equity of the 
case is with the complainant. 


Judgment reversed. 


Marx A. Cooper, et al. executors, plaintiffs in error, vs. 
Joun A. Jones and others, defendants in error. 


[1.] It is too late to move to dismiss a bill in equity, several Terms after it was 
filed, on the ground that asum of money admitted to be due by complainants, 
has not been deposited in Court. The Court below ought to be meved, to 
compel them to bring it in. 
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}2.] When a bill of interpleader is filed by trustees to obtain the directions of a 
Court of Chancery, and a proper case is made, it is too late for defendants 
after long acquiescence, to move to dismiss it, on the ground that it was filed 
too late. 

13.] When a matter is brought up in which the Court below has a discretion, 
unless it appears in the record, that that discretion has been used oppres- 
sively and illegally, this Court will not interfere. Every discretion of the 
Court is a legal and not an arbitrary discretion. 

[4.] Every counsel engaged in a cause ought to be prepared to conduct it, and 
the absence of counsel! for any cause, when there is more counsel than one, 
ought to be seldom allowed as a ground of continuance. 

[5.| Complainants in a bill of interpleader may appeal, if their individual rights 
are afiected by the decree; and that one of the parties called on by said bill 
to litigate their rights does not appeal, does not impair or destroy the right 


of appeal of the complainants in the bill of interpleader. 


In equity, from Muscogee county. Decided by Judge 
Worriti, November Term, 1857. 


A motion was made in the Court below by Simeon Smith 
and others, some of the defendants, to have the bill dismiss- 
ed on the following grounds: 

ist. Because the said complainants did not and have not 
deposited in Court the amount of money admitted to be due 
and owing said defendants. 

2d. Because complainants did not file their said bill until 
said defendants had proceeded with their cause to the appeal, 
and for an unreasonable time thereafter. 

3d. Because there is no equity in said complainant’s bill. 


The Court overruled the motion on the first two grounds, 
but refused to entertain the third ground because the case 
was noton the final hearing. To these decisions of the 
Court the above named defendants, who made the motion, 
excepted. 


When the case was called for hearing on a subsequent 
day in the same Term, a motion was made to the Court 
by the Jones’ for a continuance, on the ground that Col. 
Seaborn Jones their leading counsel in the case, was 
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unable from sickness to attend. It was proved on cross ex- 
amination, that the case had been continued at the last Term, 
by the Jones’ on the ground that certain interrogatories had 
been lost by Mr. R. J. Moses, who was then of counsel, for 
the Jones’; that one of those defendants knew of the sick- 
ness of Col. Jones, in time to have procured other counsel, 
and had in fact attempted to retain other counsel, and that 
there were two other counsel engaged in the case for them. 


The Court continued the cause, and the counsel for the 
Smiths filed their bill of exceptions, assigning as error the 
several above stated decisions of the Court. 


Judge Bennine, having been formerly of counsel in this 
case, did not preside. 


James Jounson, for plaintiffs in error. 


B. Hirt, for defendants in error. 


By the Courl——McDonaup, J. delivering the opinion. 


[1.] Several Terms of the Court have passed since the 
filing of the bill of interpleader in this case, and it is now 
too late to move to dismiss the bill, on the ground that the 
amount of money shown to be due and owing the defend- 
ants has not been paid into Court by the complainants. If 
the defendants claim to be entitled to have it paid in, they 
should move the Court below to that effect and have the 
right decided. 

[2.] The bill of interpleader is filed by trustees, asking the 
direction of the Court, for their own protection. The bill 
shows a complicated state of things, and one in which a 
Court of Chancery may well be appealed to for instructions 
and after so long acquiescence, in the right of complainants; . 
so to proceed, it is too late for defendants to dispose of the 
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case by a summary motion of this sort, even if the motion 
was in its order before the Court. 

We therefore decide that there is no error in the refusal of 
the Court below to dismiss the bill on the said two grounds 
in the motion. 

[3.] The Court refused to entertain the motion of de- 
fendant’s counsel to dismiss said bill for want of equity. 
He put his refusal to hear the motion on the ground, that the 
bill was not up for a hearing. It was no error in the presid- 
ing Judge to refuse to entertain the motion, for the reason 
assigned by him, for he had the discretion to hear it or not. 
But we do not hesitate to say, that if the motion was before 
him, in its regular order, on the motion docket, he ought to 
have heard it, unless in his judgment it would have interfer- 
ed with his usual course of business in Court to have done 
so. There is nothing in the record, however, to show to us 
that the discretion of the Court below was used oppressively 
and illegally, and without that we will not control him. Every 
discretion of the Court is a legal and not an arbitrary dis- 
cretion. 

[4.] When the cause was, at a subsequent time, called, in 
its order, for trial,a motion was made by the defendants 
Jones, for its continuance, on the ground, that their leading 
counsel was sick, and had been for some three weeks. There 
were other counsel in the cause, but it does not appear how 
long they had been employed. The record exhibits a case 
presenting many issues, involving intricate and difficult facts 
and principles, which would require of the ablest counsel 
much labor and investigation, to prepare for an argument of 
the cause. Under these circumstances, we will not interfere 
with the judgment of the Court. But we will remark that 
every counsel employed in a cause, ought to be prepared to 
conduct it, in the absence of his associates, and that the ab- 
sence of counsel, where there is more than one attorney em- 
ployed in the case, although he may be the leading counsel, 
ought to be seldom allowed asa ground of continuance. A 
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continuance of a cause might result in the irreparable injury 
to the adverse party whose witnesses might dic, by whose 
evidence alone he might have it in his power to establish 
his rights. 

I doubt exceedingly if either point brought up in this re- 
cord, could legally have been presented to this Court for re- 
vision, under the law of its organization. 


A motion was also made in this cause by Simeon Smith, 
and the Wrights to dissolve the injunction in said cause, on 
the grounds: 

ist. That Simeon Smith and the Wrights did not appeal 
from the verdict and decree in this cause, and that the litiga- 
tion is ended as to them. 

2d. Because the complainants have failed and neglected 
to prosecute their cause with due diligence. 

3d. Because the cause was continued at this term of the 
Court by the complainants, 

B. Hill, Esq., stated in response to the motion to dissolve 
the injunction that previous to the May Term of the Court, 
he had filed an amendment to the bill of complainant, which 
was received ; that said amendment was Jost, and that twenty 
days before that term of the Court, he had re-filed the said 
amendment and served the same on the defendants, and that 
said amendment had not been answered. The Wrights and 
Sinith objected to the making of this statement, and on 
its being allowed by the Court to be made, they excepted. 

| 5.] The bill of interpleader was filed by the complain- 
ants thereto as trustees, that the parties might be compelled 
to litigate their rights together touching the matters in con- 
test, for their security, and believing that the decree affected 
their interest personally, they appealed, and they are entitled 
to a continuance of the injunction, if upon a view of the 
whole case, the principles of equity and the rights of the 
complainants require it. This isa matter so much in the 
discretion of the chancellor, who has the whole subject be- 
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fore him, that we will not control him. The failure of one 
of the parties called on to litigate, to appeal, cannot impair 
or destroy the rights of the complainants to the bill of inter- 
pleader, to have a re-hearing on appeal. 

On none of the other grounds will we attempt to control 
the discretion of the presiding chancellor in the Court be- 
low. 

Judgment affirmed. 


James FE, Jonpan, plaintiff in error, vs. Bexsamin F. Ruopes 


and Azantan Doss, defendants iu error. 


If A.sclls land to B. giving hima bond for titles, and subsequently conveys to 
Cc who ha nll know] re of th rior sale. hel hetter eanni? » wh 
yo WhO has uit KNOW! reo he prior sate, ne is in no better condition than 
A. but is affected with a lthe equity ¢ xistinge between the prey ious parties 


Notwithstanding time is of the essence of the contract, it may be waived; and 
a subsequent offer to fulfill the contract, and urging a conipliance on the oth. 


er side. instead of treating the contract as at an end. amounts to a waiver. 


In Equity, from Randolph county. Decision by Judge 
Kippoo, at May Term, 1857. 
3 d > 


. 


The fact of this case, are fully stated in the opinion of the 


Court. 
Hoop & Rowinson, for piaintiil in error, 
Dovetass & Dovetass, for defendants in error, 
By the Court—Lempxin J., delivering the opinion, 


In February, 1852, Doss soid Jordan, lot of land No, 256, in 


the 6th district of Randolph county, for $350; $175 of 
which was to be paid the next Christmas: and the other 





half the Christmas thereafter the whole to hear interest 
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from date, if not punctually paid. In February, 1853, the 
purchase money being unpaid, the contract was renewed. 
Doss took Jordan’s note for $422 25, payable the 25th of 
December next, afterwards, and gave him a new bond for 
titles, upon condition, that the price was paid punctually, 
without trouble or expense to the vendor. Jordan remained 
in possession of the land under this purchase, having orig- 
inally been found upon it as a squatter, when the trade was 
made. 

This last contract was uot fulfiled. But notwithstanding 
the failure on the part of Jordan, Doss some years thereafter, 
prepared a deed and tendered it to Jordan; and urged him 
to pay the purchase money. Failing to do so still, Doss 
sold the lot of land to Rhodes for $500; $300 of which has 
been paid, and the balance of $200, is stillowing. The infer- 
ence is from the proof, that Doss at the time he sold to Rhodes, 
not only made him a warranty deed to the land, but also 
turned over to Rhodes, Jordan’s note, 

To the April Term, 1855, of the Superior Court of Ran- 
dolph county, Rhodes brought his action of ejectment against 
Jordan, to get possession of the land; and at the ensuing 
October Term, a suit was brought in the name of Doss against 
Jordan, upon Jordan’s note. It is not pretended that it was 
the intention of either Doss or Rhodes to recover the land, 
and likewise Jordan’s note. But the idea was, that if the 
ejectment failed, paymeut of the note should be enforced. 

Jordan now files his bill to enjoin these proceedings, and 
offers to pay for the land, provided he can get titles, which 
he prays to have made under a decree of the Court. The 
injunction was granted by the Court, but upon the filing of 
the answer, the Court upon motion, dissolved the injunction, 
and it is to reverse this interlocutory order, that this writ of 
error is prosecuted. 

We had best in the first place, disentangle this case of the 
complicity growing out of the re-sale ef the land by Doss to 
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Rhodes. Rhodes bought with full knowledge of the previous 
sale to Jordan. Jordan was not only in possession of the 
land, which should of itself have put Rhodes upon enquiry 
as to the nature of his tenure; but Rhodes admits, that he 
saw the note given by Jordan to Doss, which note states 
upon its face, that the consideration of the note was the 
price of this lot of land: and that is not all, Rhodes says 
that Doss told him of the previous sale. 

The question then is narrowed down to this; conceding 
that time, is of the essence of this contract, and more is not 
asked ; what are the relative rights of Doss and Jordan ; for 
we drop Rhodes altogether, and treat the transaction as 
though Doss and Jordan were alone the parties to it. In 
law, it is the same thing. 

Doss then, some twelve months after Jordan’s last note 
fell due, tendered Jordan a title, and insisted on the payment 
of his note. So far from demanding a rescision of the trade 
or treating it as at an end, by reason of the failure of Jordan 
to comply punctually with his agreement, he not only ten- 
ders a title, and urges the payment of the purchase money, 
but he subsequently turns over Jordan’s note to Rhodes, and 
upon which an action has been instituted. 

The remedy of Doss was three-fold. Tosue in ejectment, 
and thus force Jordan to pay the purchase money, or be 
evicted from the premises; go into equity and obtain a de- 
cree for the rescision of the contract by being put into pos- 
session and delivering up the bond for titles, and the note of 
Jordan to be cancelled ; or sue and obtain a judgment upon 
the note and have the land sold under the statute, to pay the 
debt. In the prosecution of either of these remedies, Jordan 
would have had the right to have arrested the proceeding by 
paying up the purchase money; and this he offers now to 
do. 

We hold then, that the injunction should have been retain- 
ed; and that upon the payment of the purchase money into 
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Court, Jordan will be entitled to have a conveyance executed, 
either from Rhodes or directly from Doss; and the deed from 
Doss to Rhodes cancelled. 


Judgment reversed. 


Francis Tuomas, adm’r, plaintiff in error, vs. Coartes W. 
Horn, adm/’or, defendant in error. 


When the answer is indefinite and unsatisfactory, the injunction will not be 
dissolved; especially when it sets up matter in discharge of the defendant’s 
liability. 


In Equity, from Dougherty county. Decision by Judge 
ALLEN. 


For a full statement of the facts of this case, see 19 Ga. 
Rep. 270. 

The cause coming up again on a motion to dissolve the 
injunction upon the amended answer, the Court refused the 
motion and counsel excepted. 


R. F. Lyon, for plaintiff in error. 
Strozier & SLAUGHTER, contra. 


By the Court.—Lumpxiy, J. delivering the opinion. 


This is the third time this case has been before this Court 
tpon an application to dissolve the injunction. Had it been 
let alone, it might, long singe, have been tried upon its mer- 
its with much less expense and trouble to the parties and the 
public. 

When it was last up, we held, Ist. That the answer was 
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too vague to authorize a dissolution of the injunction; and 
2dly. That the injunction should be continued, because we 
were satisfied that all the facts necessary to a proper under- 
standing and decision of the cause, were not out. 

Since that time two amendments have been made to the 
answer; and it is again insisted that the injunction should 
be dissolved. 

It is conceded, at any rate it is true, that if Thomas has, or 
had in his hands, as administrator of John M. Hampton, as- 
_ sets out of which the execution in favor of Samuel Jopp, ob- 

tained against John M. Hampton, in his lifetime, and now 
held by Andrew Y. Hampton, ought to be paid, that this //. 
Ja. constitutes a good set-off in equity against the 54 small 
notes upon which suit is prosecuting by Thomas, against the 
said Andrew Y. Hampton, as principal, and Horn, as the ad- 
ministrator of Wm. L. Hampton, who was security only upon 
said notes. Thomas pleadsa want of assets, and alleges that 

he paid, out of his own funds, for the estate of his intestate, 
John M. Hampton, the amovfnt of the 54 notes, which he 
claims as his own, over and above any eflects in his hands, 
and his right to these notes is based alone upon the truth of 
this allegation. Amongst the debts discharged, is the decree 
in favor of Andrew J. Hampton against Thomas, as the ad- 
ministrator of John M. Hampton, on their copartnership deal- 
ings, which Thomas contends had a priority of lien even over 
the Jopp judgment, obtained against John M. Hampton, in 
his lifetime. And such, it is true, are the terms of that de- 
cree. It went upon the idea that this partnership debt was 
a trust, and consequently to take precedence even of judg- 
ments. It is true, that A. J. Hampton was a party to that 
decree, because it was rendered in his favor. But then Jopp 
was no party to that case; and Andrew J. Hampton claiming 
the judgment proposed to be pleaded as a set-off, holds under 
Jopp, through Lundy and wife, and as the assignee of the 
demand, is entitled to the same immunity as the previous 
holders. And hence, if it turns out that this partnership debt 
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was no trust claim, and the money paid to it was improperly 
applied, and not authorized by law, Andrew J. Hampton is 
not estopped by it. 

Independent of this, the question of plene administravit, 
depends upon a full investigation of Thomas’s accounts as 
administrator; and this Court is not capable, for want of time 
and other reasons, of making the necessary examination. It 
is a question of fact, to be inquired into by the jury, both 
from the records of the Ordinary, as well as aldiunde evidence. 

Moreover, all the property of John M. Hampton, including 
that for which these 54 notes were given, was bound by the 
lien of the Jopp judgment, obtained against John M. Hamp- 
ton, in his lifetime. For the administrator to sell this proper- 
ty and appropriate the proceeds to himself under the allega- 
tion that the estate of his intestate is his debtor, by reason of’ 
the cash advances made by him, in discharge of the liabilities 
of the estate, the proof should be clear and convincing to the 
mind of the jury. We affirm the judgment of the Court be- 
low, believing as we do, that the answer, as amended, has not 
denied satisfactorily the equity of the bill. Atleast so much 
of the answer as is responsive to the bill. 


Judgment affirmed. 


Joun Banks, plaintiff in error, vs. Ropert E. Dixon, adm’r, 
defendant in error. 


Upon an application to establish a lost paper, the affidavit as to the existence 
of the original, its loss, and the copy of the instrument, need not be made by 
the party, but by any one who best knows the facts. 


Motion to establish a lost paper, from Muscogee county. 
Decided by Judge Worxitt, May Term, 1857. : 
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A motion was made to establish a copy of a receipt, which 
had been mislaid or destroyed. In support of this motion an 
affidavit was made by William Dougherty, one of the firm of 
‘Dougherty & Stokes, to the effect that the receipt had been 
placed intheir hands for collection, but that before the same 
was collected the original receipt had been lost, and that the 
‘copy attached to his aflidavit was a copy, in substance, of the 
original receipt. 

To the establishment of the copy upon this proof, the de- 
. fendant objected, on the ground that under the Act of 1856, 
the copy should be verified by the affidavit of the party him- 
self. This objection the Court sustained and refused to es- 
tablish the copy ; and to this decision plaintiff excepted. 


W. Doveuenrry, for plaintiff in error. 
R. E. Dixon; and Jones & Jonxs, contra. 


By the Court.—Lumrxtin, J. delivering the opinion. 


The only question in this case is, upon an application to es- 
tablish a lost paper, must the copy of the instrument be sworn 
to by the party and nobody else, or may it be verified by one, 
in whose hands the paper was lost? 

The Act of 1856 simply declares that “ the copy shall be 
sworn to,” without saying by whom. (See Pamphlet Acts, 
p. 238.) That being so, we see no reason why the affidavit 
may not be made by the person who best knows the facts 
and this was done in the present case. 


Judgment reversed. 
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Samvet B, Wienr, plaintiff in error, vs. NaTuanie. Hes- 
rer, adm’r of Joun B. Wieut, deceased, defendant in er- 
ror. 


{1.] In an action of trover for promissory notes, the matter in issue is the title 
to the notes, and not the consideration for which they were given. 


{2.] Ifa jury find a verdict generally for the difference between notes, it is no 
error for the Court to send them back to find the amount. 


[3.] Ifthe jury find against a fact, the proof of which depends on circumstantial 
evidence, the Court cannot, on a motion for a new trial, assume the fact as 
proven. 


[4:] A party cannot obtain a new trial on the ground of newly discovered evi- 
dence, when the evidence was in his own possession, and known to be so 
at the time. 

[5.] Promissory notes are evidence of their own value in an action of trover. 


{6,] In an action of trover for a promissory note, whether the party who made 
the contract, gave too much or too little for the property for which they were 
given, cannot be enquired into. 


Trover and new trial, from Baker county. Tried before 
Judge Auten. May Term, 1857. 


This was an action of trover brought by Nathaniel Hester, 
as administrator of John B. Wight, deceased, against Samuel 
B. Wight, to recover two promissory notes for $1,000 each, 
which had been given to the said John B. Wight during his 
lifetime, by the said Samuel, in payment for negroes sold to 
him by intestate, 

The jury,upon the evidence and charge of the Court, found 
for the plaintiff $600, and cost. 

Whereupon defendant moved for a new trial, upon the 
following grounds, 

Ist. (Abandoned by plaintiff in error.) 

2d. Because the Court erred in charging the jury,that upon 
the soundness or unsoundness of the negroes, for which the 
notes in dispute were given, depended the liability entirely 
of the defendant. That ifsaid negroes were unsound at the 
time of their sale to the defendant that the jury would deter- 











486 SUPREME COURT OF GEORGIA. 


— ~ Wight vs. Hester, adm'r. 
mine how much and deduct from defendant’s liability, and 
if they were sound, they would find for the plaintiff. 

3d. Because the jury returned their verdict into Court for 
the difference between the notes of Andrew Odum, turned 
over by defendant to the widow of John B. Wight, and the 
notes of defendant sued for, and were directed by the Court 
to return to their room and ascertain by their verdict the 
amount of that difference; and this too, after the jury had de- 
clared their inability to determine what that difference was. 

4th. Because the evidence showed that the exchange of 
notes by defendant and John B. Wight’s widow was volun- 
tary and freely made upon the part of said widow, and that 
the plaintiff was also present, and that it was in accordance 
with the desire and intentions of the said John B. Wight. 

5th. Because the jury found, contrary to the law and the 
evidence, and without any evidence to support their verdict. 

6th. Because since the verdict or during the concluding 
argument of plaintiff’s counsel, it came to the knowledge of 
defendant’s counsel, that said defendant had notified the said 
John B. Wight, on the day after the negroes were received, 
that the negroes were not such as represented by the said 
John B. Wight, to defendant, and that they would not an- 
swer the purpose for which defendant had traded for them, 
and as represented by said John B., that they would; and 
that there was so much difference between the negroes and 
what John B. represented them, that defendant did not con- 
sider it a trade; and that John B. acknowledged the recep- 
tion of said notice from said defendant, and expressed a de- 
sire and intention to compromise the matter, and that really 
it never was considered as a permanent trade between the 
parties, That said letter is now in the possession of the said 
plaintiff, or the former wife of John B, Wight. 

7th. Because there was no evidence as to the value of the 


notes declared for. 
Sth. Because the evidence showed that the negroes were 
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worth only about $2,500, and that the defendant had paid 
that much money. 

In support of this motion, on the 6th ground, the defend- 
ant made an affidavit of the facts set out therein. 

Upon hearing the motion for a new trial, the Court over- 
ruled the same on all the grounds taken, and tothis decision 
of the Court the defendant excepted. 


Lyon & Crark, for plaintiff in error. 
Sairn; and Bowers, contra. 
By the Court —McDonaxp, J. delivering the opinion. 


This was an action of trover for the recovery of two prom- 
issory notes of one thousand doilars each, which had been 
given by the plaintiff in error to the defendant’s intestate, in 
his lifetime, in part payment for several negroes purchased 
from him. The negroes were alleged to be unsound by the 
purchaser, who had had a friendly correspondence with the 
intestate in his lifetime, and who had said that he wished 
the matter settled, and that he would lose something, The 
parties were brothers. The plaintiff in error had sold a part 
of the negroes for twenty-two hundred dollars, to a man 
named Odum, and he held his note for $1200, a part of the 
sum. One ofthe negroes had died. Shortly after the death 
of the intestate, the defendant called at his house and pro- 
posed to exchange Odum’s note for $1200, for his two notes 
of $2000. The exchange was made without difficulty on 
the representation, (according to one witness) of the plaintiff 
in error, that his deceased brother had agreed to allow the 
difference between the notes given and received. There was, 
at the time, no administration on the estate of the deceased. 
After the administration, the administrator collected the mon- 
ey on Odum’s note, and according to the evidence of Griffin, 
the difference between the exchanged notes was about six 
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hundred dollars, and the jury found that sum. A motion 
was made for a new trial on the several grounds mentioned 
in the statement of the case. The Court overruled the mo- 
tion and the decision of the presiding Judge is excepted to. 

The first ground is abandoned by the plaintiff in error. 

[1.] We think the Court erred in charging the jury, that 
upon the soundness or unsoundness of the negroes for which 
the notes sued for were given, depended entirely the liability 
of the defendant; that if the negroes were unsound at the 
time of the sale, the jury would determine how much they 
would deduct from the defendant's liability ; and if they were 
sound they would find for the plaintiff. In this action the 
matter in issue between the parties, was the title to the prom- 
issory notes sued for, and that depended, in no manner, upon 
the soundness or unsoundness of the negroes. 

The trade in regard to the negroes was necessarily involv- 
ed in the investigation, because the exchange of notes was 
made on the ground that it was claimed by the plaintiff in 
error, that the intestate had agreed to allow the difference be- 
tween the notes exchanged as the amount proper to be allow- 
ed for the loss on the negroes. If that fact could be estab- 
lished to the satisfaction of the jury, the administrator could 
not make out his title, notwithstanding the exchange was 
made prior to an administration on the estate. If such was 
the agreement between the parties,and the administrator was 
satisfied of it, he ought to have made the exchange, if it had 
not been done prior to the administration, rather than to run 
his intestate’s estate to the expense of litigating the matter. 
Upon this ground, and this alone, of all those taken in the 
motion, we think the Court ought to have granted a new 
trial. 

[2.] There was no error in the order of the Court to the 
jury to return to their room and calculate for themselves, the 
difference between the exchanged notes and return a verdict 
for that amount instead of a verdict generally for the differ- 
ence between the notes. The data for the calculation were 
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before them, in the evidence, and their subsequent finding 
showed pretty well that they understood it. 

[3.] The fourth ground assumes that the exchange of notes 
was made in accordance with the desire and intention of the 
intestate. There is no express evidence to that effect. It is 
a matterin controversy, between the parties, and must be deci- 
ded by the jury upon all the evidence before them. If they 
find such to be the fact, the verdict, we do not hesitate to say, 
ought to be for the defendant, notwithstanding the exchange 
was made before administration, 

As the case goes back, we pass no judgment on the ground 
that the verdict was contrary to evidence. 

[4.] The newly discovered evidence might have been ob- 
tained before the trial by the use of diligence. It was in his 
possession. 

[5.] The notes were evidence of their own value. 

[6.] This was an action of trover for the notes, and in- 
volved no issue in respect to the value of the negroes, or the 
original contract between the parties. The question in re- 
gard tothe recovery of the notes is one of title, and depends 
on the agreement between the parties in regard to the ex- 
change of notes, and for that the parties must look to their 
correspondence and all the other evidence delivered. 


. Judgment reversed. 


Joun Dor ex dem., G. H. O’Bannon et al., plaintiffs in error, vs. 
Ricwarp Rog, cas. ejector, and Witt1aAm E, Paremovr, 
tenant in possession, defendant in error. 


[1.] A power of attorney for the conveyance of land in this State, executed in 
another State, when the subscribing witness is not produced in Court, nor 
examined by interrogatories, must be proved as required by the Act of 1785. 


[2.] A Georgia Commissioner, resident in another State, has no power to, certi- 
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fy to the official character of a person who holds his office under the authori. 
ty of that State. 
3.}] A person having no title, conveying land by deed with warranty, afid sub- 
sequently acquiring title, cannot recover the land from his feoffee. 


Ejectment, from Stewart county. Tried before Judge Krp- 
poo. June, 1857. 


The plaintiffs in error in this case, brought an action of 
ejectment in the Superior Court of Stewart county, against 
W. E. Paremour, tenant in possession, to recover possession 
of lot of land No. 239, in the 22d district of Stewart county. 
At the trial of this action the plaintiffs offered in evidence a 
power of attorney executed in Montgomery county, Texas, 
whereby Green H. O’Bannon appointed James R. Butts, his 
agent and attorney, to sell and convey the lot of land in ques- 
tion. 

Defendant’s counsel objected to the introduction of this 
power of attorney, which objection was sustained by the 
Court, and the power of attorney rejected. To this decision 
the plaintiffs excepted. 

The specific grounds on which the objection to the admis- 
sion of this power of attorney was founded, were not stated 
in the bill of exceptions. It appeared that the power of at- 
torney was executed in Montgomery county, Texas, and at- 
tested by a Justice of the Peace for the county of Montgom- 
ery, (whose certificate was produced) and also by another 
witness, and the execution acknowledged before Charles B. 
Stewart, a Notary Public for the same county; but no affida- 
vit of the attesting witnesses was produced, nor the certificate 
of the person authorized to take such affidavit, stating the 
addition and place of abode of the parties making it, as re- 
quired by the 4th section of the Act of 1785, regulating the 
admission, as evidence in the Courts of Georgia, of powers of 
attorney executed in other States. 

Defendant offered in evidence a deed from Green H. O’Ban- 
non, to one Jarrett, of the lot of land in dispute, dated the 
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15th of November, 1833. To the introduction of this deed, 
as aconveyance of title, plaintiffs objected, on the ground that 
it was executed prior to the issuing of the plat and grant 
(which was dated the 23d day of December, 1837.) This ob- 
jection the Court overruled, deciding that the issuing of the 
grant after the execution of the deed to Jarrett, (and O’Ban- 
non not having, inthe meantime, or since the issuing of the 
grant, deeded the land to any other person) enured to the 
benefit of Jarrett,and that O’ Bannon was estopped by his deed 
with warranty to Jarrett, and could not dispute his title. To 
this decision the plaintiff excepted. 


Plaintiff then offered in evidence the certificate of R. D. . 


Johnson, to prove that Charles B. Stewart was a notary pub- 
lic. To the admission of this evidence the defendant object- 
ed, and the Court sustaining the objection, the plaintiff ex- 
cepted. 

By the consent of the parties, an order was taken dismiss- 
ing the case; the same right of excepting and carrying the 
ease to the Supreme Court being reserved to the plaintiff as if 
there had been a verdict for the defendant. 

The plaintiff filed his bill of exceptions, alleging that the 
Court erred, 

ist. In rejecting said power of attorney from Green H. 
O’Bannon to James R. Butts, and not allowing the same to 
go in evidence to the jury. ; 

2d. That the Court erred in deciding that the deed from 
O’Bannon to Jarrett estopped him from denying the title of 
Jarrett to the land, and that the issuing of the grant after the 
execution of said deed enured to the benefit of said Jar- 
rett, and vested a perfect title in said Jarrett. 


The following note, made by the Judge of the Superior 
Court, appeared on the record opposite the 2d ground of ex- 
ception: 
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“The Court did not hold that it vested a perfect litle, but 
that it was good against Bannon. D. Kh. 4 3.02 


3d. That the Court erred in rejecting the certificate of R. 
D. Johnson, and not allowing the same to go in evidence to 
the jury. 


Tucker & Bratt, for plaintiff in error. 


B.S. Worn; and W.S, Jounson, for defendants in error. 


By the Court.—McDonatp, J. delivering the opinion. 


[1.] The first assignment of error is on the decision of the 
Court rejecting the power of attorney executed by O’Bannon, 
in Texas, to James R. Butts, to convey the tract of land sued 
for. The land lies in this State. The power of attorney was 
attested by J. S. Thomason, and P. H. Spiller, a Justice of the 
Peace, of Montgomery county, Texas, and acknowledged be- 
fore Charles B. Stewart, of the same county and State. 

Appleton Gay, as Clerk of the County Court of the same 
county and State, certified to the official character of Spiller 
and Stewart respectively. But for our own legislation, the 
power of attorney in this case would, perhaps, be sufficiently 
proven. The official attestation alone of a Justice of the 
Peace or Notary Public of another, or a foreign State, without 
an affidavit, it seems to us, was not intended by our legisla- 
ture, to be a sufficient authentication of a conveyance of title 
to land, or of a power of attorney under which a conveyance 
was made, to give it full force and effect. The act of 1785, 
prescribes the manner in which letters of attorney or other 
powers in writing executed jin either of the United States 
shall be authenticated to be used as evidence in one of the 
Courts in this State. There must be proof of execution by 
one or more of the witnesses thereunto, by affidavit, or solemn 
affirmation in writing, before any Governor, Chief Justice, 
Mayer, or other Justice, and certified and transmitted under 
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the common or public seal of the State, Court, city or place 
where the instrument is executed. The affidavit or affirma- 
tion must express the addition of the person making the affi- 
davit or affirmation, and the particular place of his abode. 
Cobb,165. This mode of authentication must be followed, 
when the subscribing witness is not examined in Court, or 
by interrogatories, when the opposite party will have the 
power of cross examination. 

{2.] The certificate of Robert D. Johnson, the Georgia 
commissioner, as to the official character of the notary public 
in Texas, was inadmissible. He has no authority to make 
such certificates. A functionary of Georgia has no power to 
certify to the official character of a person who holds his ap- 
pointment under another State. 

[3.] The Court committed no error in admitting the deed 
from O’Bannon to Jarrett. It wasadeed with warranty, and 
the only evidence before the jury was the grant in support of 
the demise from O’Bannon, and if O’Bannon were to recover 
under his demise, he would be immediately liable to an ac- 
tion for breach of warranty. This Court has already decided, 
that to prevent this circuity of action, he must be held to be 
estopped by his deed. 


Judgment affirmed. 
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Ricuarp Rog, casual ejector, and Jacos Warson, tenant 
in possession, plaintiffs in error, vs. Joun Dor, ex dem., 
Josuua TrnpaAt, et al., defendants in error. 


Joun Doe, ex dem., Josuva Trnpat, et al., plaintiffs in er- 
ror, vs. Ricnarp Rog, cas. ejector, and Jacon Warson, 
tenant in possession, defendants in error. 


{1.] The exemplified copy of a deed recorded in 1836, but without proof of its 
execution—the grantor signing his name by his mark—is not admissible in 
evidence, especially when it does not satisfactorily appear that the original 
ever existed. 

[2.] A Sheriff's deed must be accompanied by the execution under which the 
land was sold, or the judgment upon which it issued. 

[3.] A. being in possession of land, claiming it bona fide as his own, is informed 
by B., that the lot belongs to C. Whereupon, A. authorizes B.to buy the 
land for him of C. This is no attornment to C., especially when it turns out 
that C. was not the owner ofthe land. 

[{4.] A., under a parol gift from .. enters upon the possession of a lot+ of land 
and some five years thereaiter, B. executesto A. a quit claim deed to the lot 

Held, That the title does not relate back so as to constitute adverse possession. 
to the extent of the boundaries in the deed, from the time when A. took pos- 
session under the parol gift. 

[5.] Where the lessor of the plaintiff in ejectment is dead at the time the action 
is brought, there can be no recovery upon his,demise; where he dies inter- 

* mediate the bringing and trial of the suit, costs only can be recovered. 

{6.] The civil law will presume a person to be living at a hundred years of age: 
and the common law does not stop much short of this. 

Where the plaintiff in ejectment is examined as a witness, and testifies, that 
inquiry having been instituted by his counsel as to the death ofthe grantee 
of the land; he is informed by him and believes that he is dead, and that the 
action is prosecuted in the name of the grantee, for his benefit alone. this is 
evidence upon which the jury have a right to find that the grantee is dead: 
and it is error in the Court not to instruct them accordingly, when requested 


to do so. 


Ejectment, from Baker county. Tried before Judge A1- 
LEN, November Term, 1857. 


This was a motion for a new trial. 


An action of ejectment was brought by James S, Patillo 
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against Jacob Watson, to recover a tract of land which had 
been granted to Joshua Tindal, a revolutionary soldier, in 
1831. 

Upon the trial, the plaintiffs introduced the following tes- 
timony : 

The grant from the State of Georgia to Joshua Tindal, 
(revolutionary soldier,) of Murphey’s district, jWashington 
county, dated the 17th day of October, 1831, for lot of land 
No. 110, in the 9th district of Early county. 

William Griffin, who swore, that the defendant was in 
possession of the land at the time the action was brought, 
and that Stephen Merrett settled it in 1846, and remained 
exercising acts of ownership over and cultivating it, as men 
who own land usually do, until Watson went into possession 
under him, (Merrett,) and was in possession of the whole lot, 
and built houses on the north half. Watson went into the 
possession of the south half, as purchaser, in 1851, and Patil- 
lo told witness that he had purchased the other half from 
Merrett; lot of land was never divided, but Dry creek ran 
through it; Baker went into possession under Patillo, and 
McLaren under Baker, and Bond under McLaren, who was 
then in possession of the north half of the lot. 

The plaintiffthen introduced adeed from Humphrey Row- 
el to Thomas J. Hand, for lot of land No. 110, in the 9th 
district of Early now Baker, dated the 15th day of August, 
1835. 

James B. Warren testified, that Merrett told him in 1847 
or 1848, that he had written to Hand to purchase the land 
for him; Merrett built a house on the land in 1845; Benja- 
min 0. Keaton gave Merrett the lot of land in 1842 or 1848, 
and soon afterwards Merrett entered on the land and exer- 
cised acts of ownership over it; never heard Merrett disclaim 
owning the land; before Merrett settled the lot of land it 
was known and claimed as Benjamin O. Keaton’s. 

Plaintiff. then closed, and defendant introduced, 

James Patillo, the plaintiff, who swore, he believed that 
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Joshua Tindal, the drawer of the lot of land, was dead, and 
that the suit was proceeding for his (Patillo’s). benefit alone. 
Henry Morgan, his attorney, had told him that he had writ- 
ten to Washington county to ascertain the fact, and that the 
information he received was, that Joshua Tindal was dead. 
That Merrett told him that he had sold Watson one-half of 
the lot of land, and that he (Patillo) bought Merrett’s claim 
to the other half, to prevent him from claiming the lot of 
land which had been levied on under a fi. fa. against Thom- 
as J. Hand, which he controlled, and that he gave Merrett 
$300 for the same; made a contract with Merrett to pur- 
chase the land, and told Merrett that Hand owned it, and 
Merrett requested him to see Hand and see if he could by it. 

Stephen Merrett swore, that he settled the lot of land in 
1844, and exercised acts of ownership over it, and had no 
doubt but that it was his, until Patillotold him it was Hand’s; 
built upon it and cultivated it till he sold, and put Watson in- 
to possession of part of it; Keaton gave him the lot of land 
in 1843, and told him that Keaton and Howard usually pur- 
chased any lot of land that was sold at Sheriff’s sale, that did 
not bring more than the cost; that one was Sheriff and the oth- 
er Deputy Sheriff; that he owned the land; that he did not 
remember the number, but that when he found out the num- 
ber he would give him a deed to it; witness never contracted 
to sell the lot or one-halffof it to Patillo, till he (witness) came 
to Newton to forbid the sale, when Patillo purchased one-half 
of the lot for $300. Witness had before sold the other half 
to Watson for $50, and so informed I’atillo at the time; Pa- 
tillo told him that the land was Hand’s, and asked him if he 
would give $50 for it, and witness said he would, but thought 
he had the title; witness heard nothing of Patillo or Hand 
until the levy of the ji. fa. 

Leonard 8S. stated, that he had known the lot of 





land since 1846 or 1847; that Merrett lived on it and culti- 
vated it; told Patillo that Watson purchased one-half before 
Patillo purchased the other half. 
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Defendant then introduced the answers of Benjamin O. 
Keaton, to interrogatories, to the following effect: Knew Wat- 
son but not Patillo; purchased a lot of land in the 9th dist- 
rict of Baker county, at Sheriff’s sale, number not recollected ; 
on account of kindness and favors extended to him by Ste- 
phen Merrett, witness gave the lot of land to Merrett, and at 
the time, designated the number purchased at thesale ; made 
no title to the land to Merrett, but a quit claim of the same 
to him ; thinks the lot of land was sold at the Sheriff’s sale as 
the property of the drawer; Merrett had stated to witness 
that he had settled on the lot of land; received no valuable 
consideration for the land from Merrett. 

A deed dated the 9th of July, 1850, from Stephen Merrett 
to Jacob Watson, for the half of the said lot of land south 
of the dry creek. 

A deed dated the ist of July, 1850, from Benjamin O. Kea- 
ton to Stephen Merrett, for the whole of said lot of land, 
and closed. 


Plaintiff in reply introduced a deed dated 3d of September, 
1850, from Stephen Merrett to James S. Patillo, for the half 
of the said land north of the dry creek. 


The evidence being closed, defendant’s counsel requested 
Court to charge the jury, “That if the land was given to 
Merrett by Keaton at any time in 1844, or at any othertime: 
and no title was made by Keaton at the time of the gift, but 
if Keaton subsequently made a title in pursuance of and by 
virtue of said gift, then the paper title so made subsequently 
by Keaton, related back to the time of the gift”? Which 
charge the Court refused to give, and the defendant excepted. 
_ Defendant’s counsel requested the Courtto charge, “That 
the age of Tindal, as disclosed by the grant, (as a revolution- 
ary soldier,) and the evidence of the plaintiff Patillo, ure mat- 
ters for their consideration, and if by these or anyother tes- 
timony, the jury are convinced that Joshua Tindal is dead, 
32 VOL, XXIV. 
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the jury cannot find on his demise ;”’ which the Court re- 
fused to charge, and defendant’s counsel excepted. 

Defendant requested, in writing, the Courtto charge, “That 
if the plaintiff Patillo has received information of the death 
of Tindal, and he believes it to betrue, and ifthe present ac- 
tion is now proceeding for the sole benefit of Patillo, then the 
information and belief are entitled to much consideration from 
the jury ;” which the Court refused to charge,and the defend- 
ant’s counsel excepted. 

Defendant requested the Court to charge, “ That if Merrett 
went into possession under Keaton, and with expectation 
of title from Keatou, and took possession under such expect- 
ation in 1844 or Ist January, 1845, claiming title to the whole 
lot, and possession continued in him and Watson for 7 years 
before action brought, the title would be good in him.” This 
charge the Court refused to give, and defendant’s counsel ex- 
cepted. 

The defendant requested the Court to charge the jury, 
“That if Merrett took possession of the lot of land under the 
contract with Keaton, and continued the possession, and Kea- 
ton afterwards, and while Merrett was in possession, made 
him a deed under and in fulfilment of said contract, then 
the deed related back to the time of the original purchase or 
contract between Keaton and Merrett;” which the Court re- 
fused to give, and defendant’s counsel excepted. 

Defendant requested the Court to charge, “If posses- 
sion commenced January Ist, 1845, in Merrett, under and 
by virtue of the gift from Keaton, and in 1850 Keaton made 
him a title in fulfilment of his promise, then thistitle enured 
to Merrett’s benefit, and related back to his first possession 
on the Ist of January, 1845, or whenever he went into the 
possession under the gift and made his first, possession the 
time from which the statute of limitations commenced to run.” 
The Cvuurt refused to give this charge, and defendant ex- 
cepted. 
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The jury found for the plaintiff; whereupon, counsel for 
the defendant moved the Court for a new trial, on the fol- 
lowing grounds: 

ist. That the jury found contrary to law. 

2d. That the jury found contrary to evidence. 

3d. That the jury found contrary to the charge of the Court, 
in this, that the Court charged the jury, “That if they were 
satisfied by the evidence, that Joshua Tindal was dead at the 
commencement of the action, that they should find for de- 
fendant on his demise.” 

4th. That the Court erred in its charge to the jury in this: 
the Court charged the jury, “That the written title by Kea- 
ton to Merrett made in 1850, could not relate back to the 
time of the first possession of Merrett, though the deed was 
made in pursuance of his engagement to make the title be- 
fore Merrett went into possession, and though Merrett went 
into possession upon the faith of his agreement to make the 
title to him.” 

5th. Because the Court refused to charge the jury, as re- 
quested, “That the age of Tindal as disclosed by the grant, 
(“revolutionary soldier,’ ) and the evidence of the plaintiff Pa- 
tillo, are matters for their consideration, and if from these the 
jury are convinced that Joshua Tindal is dead, then thejury 
cannot find on his demise.” 

6th. “ That if Patillo has received information of the death 
of Tindal, and he believes that he is dead from this infor- 
mation, and if this action is now proceeding for the sole ben- 
efit of Patillo, then the information and belief are entitled to 
much consideration from the jury, onthe question of the death 
of Joshua Tindal.” 

7th. “That if Merrett gave a quit claim to Watson, and ex- 
pressed to Watson apprehension or fears as to his title, by 
saying that Patillo told him’that Hand had title, which in- 
duced him to fear his own, then whatever disclaimer of title 
founded on the misrepresentation of Patillo, cannot effect 
Merrett’sright to the land.” 
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Sth. * That if Merrett went into possession under Keaton, 
and with expectation of a title from Keaton,and took posses- 
sion under such expectation in 1844 or 1st January, 1845, 
claiming title to the whole lot, and possession continued in 
him and Watson for 7 years before action brought, the title 
is good in Merrett and Watson.” 

9th. “ That if Merrett went into the possession, and Keaton 
afterwards, in fulfilment of his promise, made him a title in 
1850, this title enured to his benefit and related back to his 
first possession in 1844, or Ist January, 1845, or whenever he 
went into possession under the gift, and made his first pos- 
session the time from which the statute, as to the whole land, 


commenced to run.” 
The Court refused the new trial on all the grounds taken, 


and defendant’s counsel excepted. 


Plaintiff’s Exceptions. 


Upon the trial, Jacob Watson and Peter J. Strozier, under 
a notice served upon them, swore that they knew nothing 
about a deed from Joshua Tindal to Humphrey Rowel to 
said land. 

James Patillo testified, that he believed that there had 
been in existence a deed frum Tindal to Rowel for the land 
in question; thathe had made diligent search for the same 
and could not find it, and believed it had been destroyed, and 
that the witnesses were dead. 

Plaintiff then proposed to read a record, under the official 
signature of the Clerk of the Superior Court of Baker coun- 
ty, of a deed dated the 7th of October, 1822, and purporting 
to be a conveyance with warranty of the lot of land in ques- 
tion, (No. 110,) from Joshua Tindal to Humphrey Rowel. 

The defendant objected to this record being read in evi- 
dence, it not having been proved that the deed was proved 
or acknowledged according tolaw. The Court sustained the 


objection, and plaintiff excepted. 
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The plaintiff then proposed to read it simply as evidence 
of the payment of the consideration money, and as a receipt 
for the same. The Court overruled the motion, and plaintiff 
excepted. 

Plaintiff then read in evidence, a deed dated 15th Septem- 
ber, 1835, from Humphrey Rowe! to Thomas J. Hand. 

The plaintiff then proposed to read in evidence, a Sheriff’s 
deed dated 3d September, 1850, containing this recital: 
“ Whereas, in obedience to a writ of fiert facias, issued out 
of the Superior Court of the county of Muscogee, at the suit 
of Jeremiah McCoy against Thomas J. Hand, I, James John- 
ston, &e.” 

The defendant objected to the reading of the deed, because 
it was not accompanied by the fieri facias, under which the 
sale had been made. The Court sustained the objection, and 
the plaintiff excepted. 

Upon the conclusion of the testimony, counsel for plaintiff 
requested the Court in writing to charge as follows: 

Ist. That the defendant, in order to show statutory title 
must satisfy the jury that he took possession under some col- 
or of title,and bona fide claimed the land as his own forsev- 
en years, and that he held possession of it the full length of 
that time, continuously, notoriously, and adversely. 

2d. That if Keaton purchased the land in dispute at his 
ewn sale, while acting as Sheriff, the sale was void, he hav- 
ing no right to purchase at his own sale; and, therefore, any 
title he may have made to Merrett is void, and will not even 
amount to a color of title under which a statutory title can 
be set up. 

3d. If Merrett, holding under such a title, had held the 
possession of the land for 7 years, claiming it as his own, it 
would not give him a statutory title to it. 

4th. If Merrett admitted title in Hand during the time he 
held possession, he admitted himself tenant under Hand, 
and the jury must so find, if they believe plaintiff held title 
through Hand. 
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All these charges the Court refused to give, and plaintiff 
excepted. 


Srrozier; and Warren & Warren, for defendant below. 
H. Morgan, contra. 


By the Court.—Lumrxi, J. delivering the opinion, 


[1.] The plaintiff tendered in evidence, a certified copy of 
what purported to be a deed from Joshua Tindal to Hum- 
phrey Rowel, dated 7th October, 1822, and recorded the 28th 
of May, 1836: Joshua Tindal making his mark to the deed, 
and it purports to have been witnessed by Adam and William- 
son, neither of whom attest the instrument officially. Nor is 
‘it proven or acknowledged before any body.. The Court re- 
jected the copy for any of the purposes for which it was offer- 
ed—either as an authentic copy of a conveyance executed 
according to law, or as an ancient paper, or as an acknowl- 
edgment of the payment of the purchase money for the land, 
so as to vest the equitable title in Rowel. 

The case of Winn and others against Patterson, 5 Peters, 
232, and 6 Peters, 663, are relied on to justify the introduc- 
tion of this paper. But there is a fundamental difference be- 
tween the proof of the power of attorney in that case, and the 
deed in this. The power of attorney purported to be signed 
and sealed in the presence of Abram Jones, J. P., and Thom- 
as Howard, Jr. It was admitted that Jones was a Justice of 
the Peace at the time, and William Robinson, the D. Clerk 
who recorded the deed, testified that he knew the hand wri- 
. ting of Abram Jones, and that his signature was genuine, 

What evidence is there here, that there ever was an origi- 
nal deed? For aught that appears to the contrary, this deed 
may have been executed in 1836, at the time it was recorded. 
It is not officially attested. It is proven by nobody. And to 
crown all, Tindal signs his mark only. 
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[2.] The objection to the deed from Johnson to Patillo’ 
was well taken; no judgment or f. fa. being shown. 

[3.] Counsel for plaintiff requested the Court in writing to 
charge the jury, that if Merrett admitted title in Hand during 
the time he held possession of the land, he admitted himself 
tenant under Hand, and could not dispute Hand’s title. 

We do not think the proof justified this request. Patillo 
informed Merrett that Hand owned the land; Merrettreplied 
that he had supposed that he himself was the true owner, 
but thatif the land was Hand’s, he would buy it; and he au- 
thorized Patillo to give Hand $50 forthe land. Surely this is 
not attorning to Hand, or acknowledging himself as Hand’s 
tenant. 

There are but two questions in the other bill of exceptions 
which we deem necessary to notice. 

[4.] Merrett went into possession of the land in dispute in 
January, 1845, under the parol gift from Keaton. In 1850, 
Keaton made him a quit claim deed. Did that relate back 
to 1845, and take effect from the commencement of Merrett’s 
possession, so as to constitute adverse possession in Merrett 
to the whole lot ? 

No authority has been cited to justify this position, and we 
think it against principle; and consequently hold, that Mer- 
rett was restricted to his possessio pedis, or actual occupation 
of the premises, which seems from the proof to have been 
limited to the north half of the lot, which is not in contro- 
versy. 

[5.] The other question grows out of the refusal of the 
Court to charge as requested, as to the manner of proving 
the death of Tindal, and its effect upon the action. The 
Judge was requested to instruct the jury, that if Patillo re- 
ceived information as to the death of Tindal, and believed it 
to be true, and that the case was proceeding for the benefit of 
Patillo alone, that these facts were entitled to much conside- 
ration from the jury. On the contrary, the Judge charged 
the jury, that they must be satisfied that Tindal was dead at 


+ 
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the commencement of the suit, and the fact of his death must 
be proven by persons acquainted with him. 

It is now the law of this Court, as settled by several adju- 
dications, that if the lessor of the plaintiff be dead at the 
time of trial, no recovery can be had on his demise. If he 
be alive at the commencement of the suit, and die before trial, 
cost only can be recovered. If dead at the time suit was 
brought, there can be no recovery in his name of any thing. 

As to the mode of proving the death, it is certainly not re- 
stricted, as the Court charged, to the acquaintances of the de- 
ceased. Butwithout discussing this point, let us direct our 
attention to the facts in this case, and enquire whether the 
information and belief of Patillo, as to the death of Tindal, 
are to be considered as proof against him, and to what extent? 

We remark, that the information and belief of a mere wit- 
ness, would not suffice, and would even be ruled out as in- 
competent testimony. But Patillo is a party to the action; 
a lessor of the plaintiff Does that make a difference? 

By a careful examination of all the Acts passed by the Le- 
gislature, authorizing a party to be examined at common law, 
it will be seen that his testimony is treated as the answer of 
a defendant in equity, to a bill for discovery. In equity, the 
defendant answers to the best of his knowledge, information, 
and belief. Information and belief fall short of knowledge, 
still they are testimony, and a Court of Equity might decree 
upon such an answer, it being warranted in believing, what- 
ever the party believed to be true against his interest. At any 
rate, a Court of Chancery would attach importance to such 
an admission. 

Now then, Patillo, declaring as he did, under oath, in this 
case, that from information obtained through General Mor- 
gan, his counsel, upon inquiry instituted in Washington 
county, the former residence of Joshua Tindal, that he, Pa- 
tillo, believed that 'l'indal was dead, the jury were entitled at 
least to have this testimony fairly submitted to them, under 
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a proper charge from the Court, and we think the Court erred 
in refusing to give it. 

[6.] The presumption arising from the extreme old age of 
Tindal, is not conclusive as to his death. The civil law will 
presume a person living at a hundred years of age, and the 
common law does not stop much short of this. 2 Greenleaf; 
§ 278 c. and notes ; Best on Presumptions, 139 ; Benson vs. 
Olive, 2 Strange, 920. 

The foregoing points must control this case, and we have 
neither the time nor the inclination to notice all the changes 
rung upon them, in the hundred and one requests to charge, 
embodied in the bill ofexceptions. In that “ Pandora’s Box’ 
of evils, the New Trial Act of February, 1854, the clause 
most pregnant with mischief, is that which makes it obliga- 
tory to grant a re-hearing in all cases where the presiding 
Judge shall refuse to give a legal charge, in the language re- 
quested, when the charge so requested is submitted in wri- 
ting. This one Act has more than doubled the delay and 
cost of litigation in Georgia, without possessing one redeem- 
ing feature of public benefit. 


New trial granted. 


Green B. Burney, administrator, &c., plaintiff in error, vs. 
Mitton C. Batt, defendant in error. 


[1.] Any amendment of a bill, however trivial and unimportant, authorizes a 
defendant, though not required to answer, to put in an answer, making an 
entirely new defence, and even contradicting his former. 

Under the Act of 1853, a bill or answer may be amended at any stage of the 
proceeding in matter of form or substance ; and this is the right of the party— 
the Court prescribing the terms upon which it shall be exercised. The terms, 
however, must be such as not to amount to a negation of the right. 
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the commencement of the suit, and the fact of his death must 
be proven by persons acquainted with him. 

It is now the law of this Court, as settled by several adju- 
dications, that if the lessor of the plaintiff be dead at the 
time of trial, no recovery can be had on his demise. If he 
be alive at the commencement of the suit, and die before trial, 
cost only can be recovered. If dead at the time suit was 
brought, there can be no recovery in his name of any thing. 

As to the mode of proving the death, it is certainly not re- 
stricted, as the Court charged, to the acquaintances of the de- 
ceased. Butwithout discussing this point, let us direct our 
attention to the facts in this case, and enquire whether the 
information and belief of Patillo, as to the death of Tindal, 
are to be considered as proof against him, and to what extent? 

We remark, that the information and belief of a mere wit- 
ness, would not suffice, and would even be ruled out as in- 
competent testimony. But Patillo is a party to the action; 
a lessor of the plaintiff Does that make a difference? 

By a careful examination of all the Acts passed by the Le- 
gislature, authorizing a party to be examined at common law, 
it will be seen that his testimony is treated as the answer of 
a defendant in equity, to a bill for discovery. In equity, the 
defendant answers to the best of his knowledge, information, 
and belief. Information and belief fall short of knowledge, 
still they are testimony, and a Court of Equity might decree 
upon such an answer, it being warranted in believing, what- 
ever the party believed to be true against his interest. At any 
rate, a Court of Chancery would attach importance to such 
an admission. 

Now then, Patillo, declaring as he did, under oath, in this 
case, that from information obtained through General Mor- 
gan, his counsel, upon inquiry instituted in Washington 
county, the former residence of Joshua Tindal, that he, Pa- 
tillo, believed that 'l'indal was dead, the jury were entitled at 
least to have this testimony fairly submitted to them, under 

















MACON, JANUARY TERM, 1858. 505 


. Burney adm’r, vs. Ball. 
a proper charge from the Court, and we think the Court erred 
in refusing to give it. 

[6.] The presumption arising from the extreme old age of 
Tindal, is not conclusive as to his death. The civil law will 
presume a person living at a hundred years of age, and the 
common law does not stop much short of this. 2 Greenleaf; 
§ 278 c. and notes ; Best on Presumptions, 139 ; Benson vs. 
Olive, 2 Strange, 920. 

The foregoing points must control this case, and we have 
neither the time nor the inclination to notice all the changes 
rung upon them, inthe hundred and one requests to charge, 
embodied in the bill ofexceptions. In that “ Pandora’s Box” 
of evils, the New Trial Act of February, 1854, the clause 
most pregnant with mischief, is that which makes it obliga- 
tory to grant a re-hearing in all cases where the presiding 
Judge shall refuse to give a legal charge, in the language re- 
quested, when the charge so requested is submitted in wri- 
ting. This one Act has more than doubled the delay and 
cost of litigation in Georgia, without possessing one redeem- 
ing feature of public benefit. 


New trial granted. 


Green B. Burney, administrator, &c., plaintiff in error, vs. 
Mitton C. Bax, defendant in error. 


[1.] Any amendment of a bill, however trivial and unimportant, authorizes a 
defendant, though not required to answer, to put in an answer, making aa 
entirely new defence, and even contradicting his former. 


Under the Act of 1853, a bill or answer may be amended at any stage of the 
proceeding in matter of form or substance ; and this is the right of the party— 
the Court prescribing the terms upon which it shall be exercised. The terms, 
however, must be such as not to amount to a negation of the right. 
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}2.] A witness may not only read his own deposition, it may be read to him in 
the presence and hearing of the jury to refresh his memory. 

}3.] To constitute a good and valid gift of personal property, there must be a 
delivery, actual or symbolical or a writing. The acts and declarations of the 
donor, that he had given the property, are admissible in evidence. 

{4.] Where the time when the contract is to be performed depends on some 
contingency, it is within the 4th section of the statute of frauds, provided 
the contingency cannot happen within the year: but if it may happen, it is 
not within the statute, whether it actually do happen or not. 

}5.] If a father create a trust in favor of his daughter, which is irrevoeable, 
and die, the title having passed out of the father in his lifetime, it cannot be 
enforced by his legal representative. 

f6.] A charge is erroneous which withdraws from the consideration of the jury, 
the evidence upon which the party against whom it is given, relies for a 
recovery. 

|7.] Whether an answer in equity be contradictory and irreconcilable is a ques- 
tion of fact to be determined by the jury. The efiect of such an answer is 2 
question of law, to be decided by the Court, and stands upon the same footing 
as the testimony of a witness, who contradicts himself. 


(S.] The growing practice of multiplying requests to charge, condemned. 


In Equity, from Dougherty county. Tried before Judge 
ALLEN, June Term, 1857. 


This was a suit instituted by Green B. Burney, as admin- 
istrator of Anson Ball, deceased, against Milton C. Ball, to 
recover certain property of his intestate. The bill alleges 
that the whole of the property of the intestate had gone in- 
to the possession of M. C. Ball, who during the lifetime of 
his father had managed all his affairs, and that Anson Ball 
paid little attention to them, but depended entirely on his 
son M. C. Ball’s honesty and integrity. That in the month 
of March, 1847, the said Anson Ball, having before given 
Milton C. Ball three negroes, and intending to make upto him 
the advances which he had made to his other children, exe- 
euted a deed of gift to him of sixteen negroes, of the value 
of $7,000, which with the three already given would amount 
in value to $10,000, double what he had advanced to any 
other child. That it was the intention of the intestate, An- 
son Ball, and was so understood by Milton C. Ball, that he 
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was not to receive all these negroes in his own right, but only 
the six negroes last mentioned in the deed, and that the oth- 
er ten were to be held by him in trust, and were intended as 
a patrimony for the intestate’s daughter Ellifair, and that 
this was fully recognized by M. C. Ball. The bill pray- 
ed that defendant might make a discovery of the intes- 
tate’s property in his hands, and account with complainant 
for the same. 

The defendant by his answer denied that the said Anson 
Ball died possessed of any real or personal property, with 
certain exceptions set out in the answer. He admitted 
that in November, 1847, but not in March, 1847, the said 
Anson made him a deed of gift of seventeen negroes, but 
denied that ten or any other number of said negroes were to 
be held by him in trust for said Anson, or were intended as 
a patrimony for the said Ellifair Ball, but that the intention 
of the conveyance was what its face imported, viz: to vest 
an absolute title tothe negroes in defendant. 

The complainant amended his bill, and the defendant filed 
an answer to the bill so amended. The complainant then 
obtained leave from the Court to amend his bill, by stri- 
king out the previous amendment 

In his answer to the complainant’s amended bill, the de- 
tendant stated various dealings of the said Anson Ball with 
his property, and that in January 1850, the said Anson Ball 
delivered to him the balance of his negroes, seven in num- 
ber, and his mules and other effects, in consideration that. he 
(the defendant) then promised to support and maintain the 
said Anson Bail, his wife, and daughter Ellifair. That at 
and previously to that time, the said Ellifair had been afflic- 
ted with palsy, and it was not then contemplated by the said 
Anson Ball or the defendant, that she would ever marry. 
That he (the said defendant,) then took possession of the 
property, and that the said Anson Ball disclaimed all control . 
over it, and that he (the said defendant) had in pursuance of 
the agreement supported the said Anson Ball during his life, 
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and also his wife, and also the said Ellifair Ball, until her mar- 
riage with Tucker; and that he had made arrangements 
with the said Ellifair and her husband, to give them proper- 
ty in lieu and discharge of the agreement for her support 
and maintenance. The defendant admitted that under the 
advice of William Newsom and in ignorance of the rights of 
the parties, he took out temporary letters of administration 
on the estate of the said Anson Ball, but that he took no ac- 
tion under them. 


Upon the trial, the complainant’s counsel read the bill, 
answer, and replication. 

Defendant’s counsel then moved to amend his answer 'in- 
stanter, claiming the same as a matter of right without ma- 
king any showing, why the matters set forth in his amend- 
ed answer were not contained in his original answer. To 
this motion complainant’s counsel objected, but the Court 
everruled the objection and allowed the amendment, and 
complainant’s counsel excepted. 

Complainant’s counsel introduced as a witness, William 
Newsom, who testified, fhat at the time of his death, the said 
Anson, Ball had about forty negroes on his plantation. On 
the day of the death of Anson Ball, witness had a conversa- 
tion with Milton C. Ball, who said he regretted that his fath- 
er had died before he had fixed his property as he wanted it, 
and said the old man died withouta will. Witness told Mil- 
ton C. Ball that the estate would be subject to administra- 
tion and advised him to take out temporary letters of admin- 
istration. Before Anson Ball was buried, witness met Mil- 
ton Ball and Mr. Tucker, and Milton said he would be fast 
enough for Burney, that Mr. Whitsett had told them what 
Anson Ball had said, when he went to get Judge Andrews 
to write a will, but he was not there, and Milton claimed it 
was good as a nuncupative will and talked of trying to set it 


up. 
During the examination of this witness, complainant’s 
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counsel, for the purpose of refreshing his recollection, propos- 
ed to read to him his depositions taken in the same cause, 
he not remembering the fact inquired of, to which defend- 
ant’s counsel objected. The Court sustained the objection, 
holding that the question might be asked, but refused to al- 
low the depositions to be read to refresh his memory, and 
complainant’s counsel excepted. 


The defendant tendered in evidence the depositions of 
several witnesses, to prove the declarations of Anson Ball 
in his lifetime, for the purpose of showing a parol gift of the 
property in dispute. ‘To the admission of these, complain- 
ant’s counsel objected. 

The Court overruled this objection, and complainants ex- 
cepted. 


The jury found for the defendant, and plaintiff’s counsel 
moved the Court for a new trial, on the following grounds: 

lst. Because the Court erred in allowing the defendant 
after the cause had been opened to the jury, and the bill and 
original answer had been read to them, to put in a new an- 
swer by way of amendment, without making any special 
showing, why the new matters of defence set up in the 
amendment were not set up and relied upon in the original 
answer. 

2d. Because the Court erred in refusing to allow complain- 
ant’s counsel to read over to William Newsom, a witness 
sworn upon the stand, an answer of his taken in the same 
ease, to refresh his recollection to a material point; the Court 
holding complainant might ask the witness the question, but 
refused to allow his said answers to be read to him to refresh 
his memory. 

3d. Because the Court erred in admitting in evidence the 
declaration of Anson Ball, for the purpose of showing title 
by parol in Milton C. Ball, complainant’s counsel moving 
the Court to exclude all such declarations. 
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4th. Because the Court refused to charge the jury as re- 
quested in writing by complainants counsel, that if they be- 
lieved from the evidence that any parol agreement or contract 
had been proved between Anson Ball and Milton C. Ball, 
by which Milton C. Ball was to support and maintain An- 
son and his wife, and Ellifair his daughter, for their lives, 
and that in consideration thereof, was to have al! of Anson 
Ball’s property ; such contract was obnoxious to the 4th sec- 
tion of the statute of frands, and void; and in charging in 
lieu thereof, that if such contract had been proven, it was 
legal, valid and binding, although resting only in parol. 

5th. Because the Court erred in refusing to charge the jury, 
as requested by complainant’s counsel, that a trust can be 
created and proved, in chattels, by parol, and if the jury be- 
lieve from the evidence, that there were ten or any slaves 
included in the voluntary deed of the 1st of November, 
1847, and that it-was understood at the time, that Milton, 
was to convey them back at any time after to Anson Ball, or 
any portion of them, so that he might give them to Eljifair, 
then complainant is entitled to recover that number; and in 
charging in lieu thereof, that notwithstanding a trust in chat- 
tels can be created and proved by parol, yet if there was any 
such contract or agreement it passed the title out of Anson 
Ball into M. C. Ball, and the complainant was not entitled to 
recover that property, for that was a matter between Milton 
C. Ball and his sister E)lifair. 

6th. Because the Court erred in refusing to give in charge 
the 6th written request of complainant’s solicitors as made, 
to-wit: “That when the statements of a party sometimes 
claiming and sometimes disclaiming title are in evidence, 
proof of delivery is essential, aud that if the jury believe 
from the evidence that Anson Balj intended to give all his 
property outside the several deeds to Milton C. Ball, and E!- 
lifair Ball, and died without consummating that intention, 
that title to all that property is in the complainant, and he 
is entitled to recover its value; and that in ascertaining the 
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intention of Anson Ball they ought to consider Milton Ball’s 
statements, if made, that he regretted his father’s dying be- 
fore he had fixed the property; Milton’s taking out tempo- 
rary administration ; as well as all the statements of Anson 
Ball claiming and disclaiming the property:” and in lieu of 
said request, charging the jury that they must look to the 
whole evidence for the purpose of ascertaining the intention 
of the donor. 

7th. The Court erred in refusing to charge the‘jury as re- 
quested by complainants counsel, “thai when an answer is 

- contradictory and in conflict with itself the jury must reconcile 
it if possible without imputing crime to the defendant, and 
if irreconcileable they ought not to rely upon it, especially 
when it is in evidence ;”’ but observed he reftised to charge it 
because the jury were judges of that fact. 

Sth. Because the Court refused to charge the jury as re- 
quested by complainant’s solicitors: “That if they believe 
from the evidence that Milton C. Ball was in possession of 
the property at the time of the alleged transfer or gift, then in 
order to have the title perfected in him to the property not in- 
eluded in the deeds; Anson Ball should have had the pos- 
session and have redelivered it actually or symbolically to 
Milton orj have executed a deed ;” and in charging in lieu 
thereof, that when the donee was in possession at the time of 
the alleged gift, a delivery must be proved, and that the North 
Carolina case relied on by complainant’s counsel was not 
analogous, for the reason that in that case, the donee came 
into possession of the property as a loan; that delivery was 
essential to a parol gift, and that such delivery might be 
shown by circumstances. 

9th. Because the Court erred in charging the jury in con- 
clusion of his charges, the second written request in writing 
of defendant’s solicitors, to-wit: “That if they believed from 
the evidence, that Anson Ball disclaimed all title in his life- 
time to the property in controversy in favor of Milton C. 
Ball, and at the time of such disclaimer M. C. Ball was in 
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possession thereof, exercising acts of ownership and control 
over said property, the administrator Burney cannot recover ;”” 
and in further charging “that if Anson Ball by his declara- 
tions disclaimed property in himself, the jury must find for 
the defendant.” 

10th. That the Court erred in giving in charge to the jury 
the third written request of defendant’s solicitors, to-wit : 
“That if any of the property which passed from Anson to 
Milton C. Ball, now the subject of dispute, had been coupled 
with a trust for the benefit of Ellifair Ball (now Mrs. Tucker,) 
that as to such property, the legal estate is in M. C. Ball, and 
the equitable in Mrs, Tucker, aud that Burney cannot re- 
cover it as a part of the estate of Anson Ball ;” there being 
nothing in the pleadings or evidence to authorize or justify 
said charge. 

11th. Because the verdict of the jury was contrary to law 
and evidence. 

12th. Because the verdict was contrary to the evidence, 
and without evidence. 

13th. Because the verdict was contrary to the charge of 
the Court. : 

The motion for a new trial was overruled by the Court on 
all the grounds taken, and the complainants counsel except- 
ed. 


Vason & Davis; and Batrey & Scarsoroven, for plain- 
tiffs in error. 


Lyon, Warren & WarrEN, contra. 


By the Court.—Lumrxin, J. delivering the opinion. 


[1.] Was the Court right in allowing the amended answer 
to be filed in thiscase? Itseems that the original bill had 
been amended. The case, was transferred, by consent of par- 
ties, to the appeal docket. The complainant filed an amend- 
ment to the bill, April, 1855. Atthe June Term, 1856, com- 
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plainant further amended his bill by striking out and with- 
drawing the first amendment, which the Court held he hada 
right to do under the Act of 1853-4. The answer to the 
amended bill, and which is the subject-matter of this excep- 
tion, was actually filed June 11th, 1856, although not formal- 
ly offered as an amendment until the case came on to be 
heard, twelve months thereafter. 

We apprehend there can be no doubt of the defendant’s 
right to file this amended answer to the complainant’s amend- 
ed bill. The complainant could compel it. It was the de- 
fendant’s privilege to file it. 

Mr. Daniel says, that “any amendment of a bill, however 
trivial and unimportant, authorizes the defendant, though 
not required to answer, to put in an answer, making entirely 
a new defence; and contradicting his former answer.” (1 
Daniel’s Ch. Pr. 468; Trust and Fire Ins. Co. vs. Jenkins, 
8 Paige, 589.) Apart, then, from the Act of 1853-4, the right 
of the party to make this amendment is indisputable, 

[2.] While Mr. Newsom, a witness in behalf of the com- 
plainant, was under examination, a question was propounded 
to him as tosome material fact, which not recollecting, coun- 
sel for complainant proposed to refresh his memory by read- © 
ing to him a part of his deposition taken in this case, The 
Court refused to allow the deposition to be read for this pur- 
pose; and this constitutes the second exception upon which 
error is assigned. 

Upon what ground the objection was put by the defend- 
ant’s solicitor, and sustained by the Court, does not appear. 
The argument before us concedes that the witness might have 
been permitted to read his own deposition to refresh his mem- 
ory; and the rule of evidence is well settled, that he may. 
(1 Greenl. on Ev. 436, and notes.) But it is insisted that it 
cannot be read to him in the presence and hearing of the jury. 
Had the objection below been put upon tis ground, it might 
probably, in this particular case, have been obviated by hand- 
ang the witness his own deposition and permitting him to 
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read it. But there are cases where this cannot be done. 
The witness may be blind, or so illiterate as to be unable to 
read, and we are not prepared to hold that his memory may 
not be refreshed by his having his sworn testimony read to 
him. His interrogatories were sued out, executed and return- 
ed under the statute, and but for his accidental attendance 
on Court, the whole of the depositions would have been read 
as evidence to the jury. It is rather a sharp practice, we 
think, not to allow a portion of such proof to be read to the 
witness in the presence of the jury to refresh his memory. 

[3.] Was the testimony of Douglas, Breedlove, Mrs, Phebe 
Ball, Dr. Dickerson and others, admissible for the purpose of 
proving by parol, as it is expressed in the bill of exceptions, 
a gift of the property in dispute? 2 

This proof relates to the acts and declarations of Anson 
Ball, as to the gift of the property to his son, Milton Ball, 
Our opinion is, that the declarations of the donor, that he had 
given, are always admissible in evidence in cases of this sort, 
We have heretofore held, and still hold, that they are insuf- 
ficient of themselves to establish a gift. To constitute a good 
and valid gift, there must be a delivery, actual or constiuc- 
tive—or as it is termed sometimes, symbolical—or a writing, 
A delivery may be inferred from the acts of the donor, which 
go to show that he has parted with the dominion over the 
property; (10 Johns. Rep. 302) as hiring out a slave in the 
name of the donee; lending money in the donee’s name, 
drawn upon a lottery ticket, upon which the donor wrote the 
donee’s name, declaring that he had, given the ticket to the 
donee. These cases will suffice as an illustration of the rule. 

[4.] Was the agreement between Milton C. Ball and An- 
son, his father, to the effect that in consideration that he, Mil- 
ton, would support his father, mother and youngest sister, 
Ellifair, during their lives,that he should have all the res- 
idue of his father’s slaves and other property, good, under the 
4th section of the 29th Charles II, commonly called the stat- 
ute of frauds? Neither the Courts in England nor in this 
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country have concurred as to the proper construction to be 
put upon this section. It says, no action shall be brought 
whereby to charge any person, “upon any agreement 
which is not to be performed, within the space of one 
year from the making thereof, unless the agreement upon 
which such action shall be brought, or some memorandum 
or note thereofshall be in writing and signed by the party, to 
be charged therewith, or some other person thereunto by him 
lawfully authorized.” 

In 1762, a short time before the English common and stat- © 
ute law took effect under our adopting statute in Georgia, the 
case of Fenton vs. Embler’s ex’ or (3 Bur, Rep. 1278) came be- 
fore the King’s bench in England. The contract was, May, 
in consideration that the plaintiff would be and become the 
house-keeper and servant of the said May, and take upon. 
herself the care and management of his family, and perform 
the said services as long as it should please the respective par- 
ties, the testator promised to pay wages to the plaintiff, at 
and after the rate of £6 per year; and also by his last will to 
bequeath to the defendant, a legacy or annuity of £16 per 
annum, for and during the term of her natural life. 

The declaration alleged performance on the part of the 
plaintiff, and claimed wages for three years and fifty-nine 
days. The agreement in parol was admitted, and the only 
question was, whether it should not have been in writing? 
A case was cited from the exchequer in 1726, to the effect 
that a parol promise to be performed, which may or may not 
happen within the year, after the making, is void within the 
statute of frauds. 

Lord Mansfield said, that this case, from the exchequer, 
which he thought could not have been rightly reported, was 
the only one which could make any doubt, That by all the 
other precedents, it seemed to be well settled, and the other 
judges concurred. 

Such then was the construction put upon this clause of the 
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statute, probably in May, 1776. For the case in Burrows 
was a much stronger case than the one at bar. 

The current authority in this country is, that where the 
time, when the contract to be performed depends on some 
contingency, it is within the statute, if the contingency can- 
not happen within the year. But if it may happen, it is not 
within the statute, whether it actually do happen or not. (2 
Story on Contracts § 1015, O. and notes land 2; Moore vs. 
Fox, 10 Johns. Rep. 254; Bennett vs. Hull, Ib., 364.) 

In the case before us, is full performance on one side, and 
the contingency may have happened within the year, to-wit: 
the death of the party to be maintained. 

[5.] Wethink the court was right in ruling, that if a trust 
had been created in favor of Ellifair Ball, that it was to be 
enforced at her instance, and not by the administrator of An- 
son Ball’s estate. The title had passed out of Anson Ball in 
his life time, and was irrevocable. 

[6.] We think the Court erred in charging the jury at the 
request of the defendant’s solicitor, that if they believed from 
the evidence that Anson Ball disclaimed, in his life time, all 
titie to the property in controversy, in favor of Milton C. Ball, 
and at the time of such disclaimer, Milton C. Bail was in pos- 
session thereof, exercising acts of ownership and control over 
said property, the administrator, Burney, could not recover, 
And in further charging them, if Anson Ball, by his declara- 
tions, disclaimed property in himself, the jury must find for 
the defendant. 

This charge took from the jury the right to consider the 
entire testimony in favor of the plaintiff. It withheld from 
them all that was said by Milton C. Ball, at the death of his 
father. He knew better than any other living person who 
was the owner of this property. He expressed his regret that 
his father had died before he “ fixed his property.” Hestated 
that his father had died without a will, and took out tempo- 
rary letters of administration, saying he would be fast enough 
for Burney ; (the complainant and his brother-in-law.) That 
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Mr. Whitsett had told him what Anson Ball had said when 
he went to Stakeville to get Judge Andrews to write his will, 
but that he was not there, and Milton C. Ball claimed that it 
was good asa nuncupative will, and talked of trying to set it 
upassuch. We repeat that this and all other proof going to: 
show that the father, by the conduct and declarations of the 
son, had not parted in his life time, with this property, was 
improperly excluded from the jury by the broad and sweep- 
ing charge of the Court. 

[7.] As to the refusal of the Court to make the charge, that 
if the answer of the defendant was contradictory and irrecon- 
eilable, one part with another, they ought not to believe it; 
the Court gave at least an unsatisfactory reason for refusing 
it, namely, that the jury were the judges of the fact, of whe- 
ther this be so. Very true; they must determine whether 
the answer be contradictory and irreconcilable. But the 
point is, admitting this to be so, what is the rule of law, as to 
the credence that should be given to such an answer? The 
principle will be found to be pretty clearly stated in 4 Phillips 
on Evidence, by Cowen & Hill, part IT, page 50,note 33; 10 
Johns. R. 424, and 11 Wend. Rep. 240, 252, 253, 343, 348 and 
349. 

But the repugnance attributed to the answer is not very pa- 
tent. There is, itis true, more amplification and particularity 
in the amended answer, but the discrepancy is not very ob- 
vious, 

[8.] We have intentionally overlooked some of the excep- 
tions in the record, for the simple reason that they are too at- 
tenuated and intangible, to amount to anything practical. I 
regret to see that this is a growing evil in the trial of causes, 
Instead of asking the great principles of the law, which con- 
trol the case to begiven in charge to the jury, there 1s a repe- 
tition, and a hair-splitting, which are as annoying to a 
Court as they are unprofitable to the jury. And it is this, 
amongst other things, which is prolonging to so alarming an 
extent the terms of this Court. For all these infinitesimal 
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nothings are incorporated in the bill of exceptions, and are 
argued and re-argued here to the great and unnecessary con- 
sumption of time that might be much better occupied. 

We have examined carefully the case in 2 /redell’s Law 
Reports, (page 361) mainly relied on by counsel for the plain- 
tiffin error, to exclude the acts and declarations of Anson 
Ball, as to the gift of the property in dispute, to his son. And 
it is a strong case on his side. We will dismiss it for the pre- 
sent with this single remark, that while we have no fault to 
find with the judgment of the Court upon the actual case, we 
feel constrained, by a regard to consistency and every other 
consideration, to dissent from the great Judge who delivered 
the opinion in that case, as to some of the doctrines which 
he maintains, as to the parol gift of slaves. 


Judgment reversed. 


RoserT Parker, et al., plaintiffs in error, vs.JaAmes M. Cuam- 
pers, defendant in error. 


[1.] A witness may be twice examined by the same party, by commission, in the 
same case. 

{2.] A witness cannot give his opinion or belief by assigning his reasons there- 
for, in cases where the opinion or belief is not admissible in evidence, with- 
out such reasons. 

[3.] Habits of business of aman not admissible to prove, from his conduct, 
whether the sending of a slave with a married daughter was a gift or a loan: 
in this particular case, there being no evidence of other similar acts to other 
children. 

{4.} One of several parties plaintiff may be stricken from the declaration. 

“{5.] Remainder-men not present at a purchase of property from tenant for life, 
are not bound to proceed against the purchaser, nor give him notice, until the 
accrual of their title. 


{6.] When a legatee for life is in possession of the property bequeathed, at the 
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death of the testator, andthe executor allows him to retain the possession, it 
is an assent tothe legacy, both as to tenant for life and remainder-man. 


{7.] A witness who testified to facts which took place when she was very 
young, after a lapse of fifty-four years, ought to be very consistent to enti- 
tle her evidence 'to full credence. 


{8.] A will is admissible in evidence when both parties claim under the testator* 


{9.} If, from the facts of the case, the suspicions ofa party ought to have been 
excited, and he makes no enquiry, but proceeds to trial and takes the chan- 
ces of a verdict, and the witness in the mean time dies, his objection ought 
not to be heard afterwards. 


Trover, and New Trial,from Muscogee county. Before 
Judge Worritt, November Term, 1857. 


This was an action of trover, brought by Robert Parker, 
and others, against James M. Chambers, for the recovery of 
certain negroes ndmed in the declaration. 

Upon. the trial, the plaintiffs introduced (inter alia) the 
following testimony : 

1st. The will of J. Christopher Pritchett, dated the 21st of 
October, 1807, by the 2d item of which the testator lent unto 
his daughter, Chloe Parker, during her natural life, one ne- 
gro woman, Maria, and 4 children, namely, Jim, Dan, Ma- 
ry, and Aggy, together with her future increase, and at her 
death, the said Maria and her increase were to be equally 
divided amongst the children of his said daughter Chloe, 
lawfully begotten of her body. 

To the admission of this will the defendant objected. The 
Court overruled the objection, and admitted the same as evi- 
dence. 

2d. Theanswers of Sally Sullivan to a set of interrogatories, 
to the following effect: ‘That she thought the negroes in ques- 
tion were loaned to John Parker and Chloe Parker; that she 
was sent by her mother, at the direction of her father, to tell 
John and Chloe Parker to send the negroes home. Chloe 
Parker and herself were half-sisters. In answer to cross in- 
terrogatories, the witness stated that John and Chloe Parker 
were married nearly 54 years ago, and went to housekeeping 
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shortly after their marriage; that she thought the negroes 
were loaned to them shortly after they went to housekeep- 
ing; they remained in North Carolina 16 or 17 years after 
they came into possession of the negroes. 

3d. The plaintiffs also read in evidence the answers of Sal- 
ly Sullivan to a 2d set of interrogatories, to the following pur- 
port; That the reasons which induced her belief that the ne- 
groes in controversy were loaned by her father, Christopher 
Pritchett, to Chloe Parker were, that the negroes were per- 
mitted to go into the possession of John and Chloe Parket at 
their marriage, and that she was sent at the instance of her 
father to John Parker’s house, to tell him or Chloe Parker to 
send the negroes home; that she told either John or Chloe 
Parker her father’s request, and the negroes were sent home 
immediately, and after staying a short time at her father’s, 
they were sent back again to John Parker’s; that her father 
was a particular man, and required John Parker to send home 
the negroes every year to stay a short time, and then her fa- 
ther would send them back; never heard John Parker say 
that her father had a right to control the negroes, but she 
judged from his acts that he admitted it. Upon one occa- 
sion her father took the control by having the negro woman 
Maria whipped, and said he did it as he did not wish to pay 
costs, and to this John Parker did not object. 

In answer to cross interrogatories the witness stated, that 
John Parker did not have possession of the negroes till some 
considerable time after the marriage. 

To the admission of the answers to the 2d set of interrog- 
atories, the defendant objected. The Court overruled the 
objection, and admitted the same in evidence. 

During the progress of the trial, the plaintiffs moved to 
strike out the names of two of the plaintiffs, viz John and 
Susan Wouds. The defendant objected. The Court allow- 
ed the names of those plaintiffs to he struck out. 
4th. The plaintiffs then introduced as a witness, the de- 
fendant, James M. Chambers, who testified, that he had the 
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negroes (specifying them and their value,) in his possession, 
and claimed them as his own; that he obtained them from 
Archibald McCoy; Mary by pune here, Jim under the will of 
McCoy; all the rest are the descendants of Mary; got the 
negroes from McCoy about the year 1822; McCoy bought 
Jim and Mary from John Parker between 1818 and 1822; 
remembered when they were brought home after the pur- 
chase; the Parker family remained in the neighborhood ma- 
ny years after the purchase. 

The jury found for the plaintiffs $13,500, to be discharged 
by the delivery of the negroes within thirty days; and the 
further sum of $7,500 for hire. 

Whereupon, defendant moved for a new trial on the fol- 
lowing grounds: 

Ist. Because the Court erred in refusing to suppress the 
depositions of Sally Sullivan on her second and last exami- 


nation. 
2d. Because the Court erred in admitting in evidence, (the 


defendant objecting thereto,) the opinions of Sally Sullivan, 
as disclosed in the brief of evidence. 

3d. Because the Court erred in admitting in evidence, (the 
defendant objecting thereto,) proof by Sally Sullivan, of the 
general character of her father, as disclosed in the brief of 
evidence, and in admitting all that portion of the evidence of 
Sally Sullivan that was objected to by defendant on the trial. 

4th. Because the Court erred in permitting the plaintiffs, 
in the progress of the trial, to strike out the names of John 
Woods and Susan Woods, and the cause to proceed in the 
name of the other plaintiffs, 

5th. Because the Court erred in charging the jury, that if 
any of the children of Chloe Parker died before she died, that 
the right to the whole property, if any, vested in the survi- 
ving children of Chloe Parker upon her death. 

6th. Because the Court erred in charging the jury, that un- 
less the plaintiffs knew, at the time Chambers purchased the 
negroes, that they were remainder-men under the will, that 
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their maberquent silenen or viaiinas to make known theirclaim, 
though within their knowledge claimed in fee simple by 
Chambers, did not operate as a waiver of their right, nor were 
they thereby estopped from asserting the same. 

7th. Because the Court erred in refusing to charge the ju- 
ry, that they might infer knowledge on the part of the plain- 
tiffs, or any one of them, from their conduct, and the circum- 
stances shown by the evidence. 

8th. Because there was no evidence submitted to the jury 
showing that the executors to the will of Pritchett, if any, 
ever assented to the legacy of Chloe Parker and herchildren. 

9th. Because the jury found contrary to law and the charge 
of the Court. 

10th. Because the verdict was without evidence, and con- 
trary to the evidence. 

11th. Because the verdict was contrary to the weight of 
evidence. 

12th. Because the. Court erred in charging the jury, that 
in order to enable them to find, that the plaintiffs or any one 
of them, had waived their title to the property in controver- 
sy, or were estopped from asserting it,they must be satisfied 
that such plaintiff was 21 years old at the time of said al- 
leged waiver, or ofsaid alleged estoppel, and had actual and 
personal knowledge of their right or claim to said property, 
as contained in said will of Christopher Pritchett ; and in 
charging them further on this point, that it devolved on the 
defendant to make the proof of these several facts to the sat- 
isfaction of the jury. 

13th. Because the Court erred in admiting i in evidence, the 
will of Christopher Pritchett, in the absence of evidence that 
the said testator had such claim, right or title to the negroes 
in controversy, as authorized the disposition of the same by 
will or otherwise. 

14th. Because of newly discovered evidence since the tri- 
al, &c. 

In support of the 14th ground, as mentioned, the defendant 
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made an affidavit to the effect, that since the trial he haddis- 
covered new and important evidence, set out in the affidavits 
of L. Fletcher and Spencer Sullivan, and that if he had 
known the same at the trial, he would have had those wit- 
nesses present in Court, and have moved to suppress the evi- 
dence of Sally Sullivan. 

Spencer Sullivan’s affidavit was to the effect, that he was 
present in the room when the answers of Sally Sullivan were 
taken, and that Christopher Parker and Robert Parker were 
present in the room during a part or the whole of the time. 

Wm. L. Fletcher, by his affidavit, stated that he acted as 
one of the commissioners in taking the answers of Sally Sul- 
livan; that Kitt Parker desired him to act asa commissioner 
in taking the answers of Sally Sullivan, and that he agreed 
todoso; that Kitt Parker introduced him to the witness; Kitt 
Parker and deponent both propounded questions to her, and 
interrogated her as “to the loan of the negroes;” that he 
proceeded to write down the answers of the witness, and at 
the same time Kitt Parker walked out upon the piazza; that 
while he was taking down the answers of witness, he saw 
Kitt Parker several times on the piazza, and the witness must 
have seen him; Kitt Parker was in such a position as to have 
been able to hear the testimony of the witness; that the wit- 
ness had displayed in a wonderful degree, her powers of. te- 
dious narrative, and that he had, in taking down her evi- 
dence, “sifted the chaff from the wheat.” 

Upon hearing the rule nisi, the Court granted the new tri- 
al, and to this decision plaintiffs excepted. 


Jones & Jones, for plaintiffs in error. 


Hott & Hurcutins; Hitt; Dovenrerty; WEeLLBorn, JoHN- 
son & Stoan, for defendant in error. 


Judge Bennine having been formerly of counsel in this 
case, did not preside 
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By the Court——McDona rp, J. delivering the opinion. 


The presiding Judge in the Court below granted a new 
trial in this cause, and his decision granting the new trial is 
assigned for error. 

[1.] Mrs. Sally Sullivan, a witness for the plaintiffs, had 
answered two sets of interrogatories. The counsel for the 
defendant moved, at the trial, to rule out the depositions last 
taken. The Court overruled the motion, and the refusal of 
the Court to suppress that evidence, is made a ground for a 
new trial. There can be no legal objection to a second ex- 
amination of a witness by commission, for the purpose of ex- 
plaining evidence before given, or of testifying to additional 
facts. 

[2.] The rule in respect to the admission in evidence of 
the opinion and belief of a witness has been relaxed in some 
eases, and such testimony has been admitted, provided the 
witness would assign the reasons for his opinion or belief. 
This is an unsafe extension of the rule. It ought to be con- 
fined to cases of the judgment of experts, and where opinion 
and belief are the only evidence, or the main evidence on 
which the issue tobe tried depends. Experts in any sci- 
ence or trade may give their opinions on the trial of issues in- 
volving questions in respect to a particular science or trade. 
Subscribing witnesses to a will may testify as to their opinion 
of the sanity or insanity of the testator, and in similar cases 
witnesses may testify as to their opinions. But a witness 
must not give his opinion as to a fact, even though he give 
his reasons for his opinions, The opinion of the witness 
ought not to have the slightest influence upon the opinion 
of the jury, and yet, if the opinion goes before them, it will 
have an influence with them, imperceptible, perhaps, to them- 
selves. The opinion is not relevant to the issue, if, upon its 
being submitted to the jury, it ought to have no influence on 
their finding; and if irrelevant, it is clear it ought not to be 
admitted as evidence. “A witness when under examination 
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in chief, must not depose as he thinks, or persuades himself 
to believe; he must swear from his knowledge of the fact.” 
McNally’s Evidence, 262. Buteven if the witness testifies 
from his knowledge, on the cross examination, he may be 
strictly enquired of, as to his means of knowing the fact 
sworn to byhim. The case cited in the above authority il- 
lustrates the propriety of a searching cross examination. 
The witness swore positively that he knew a thing tobe true. 
On being cross examined, he said he knew it because his fa- 
ther had said so. So a witness whose opinion is legal evi- 
dence, may bestrictly examined by the other party as to the 
reasons upon which he formed that opinion, and perhaps 
this rule for the ascertainment of truth in such cases, has led, 
incautiously, in some instances, toadmitopinions where rea- 
sons are assigned for them, when the opinions are not prop- 
erly admissible with or without the reasons upon which they 
are founded. 

The rule for admitting opinions ought to be “confined to 
cases in which from the very nature of the subject, facts dis- 
connected from such opinions cannot be so presented to a 
jury as to enable them to pass upon the question with the re- 
quisite knowledge and judgment. Jefferson Ins. Co. vs. Coth- 
ral,7 Wendell’s Rep.78. 

The question in this case was whether the negroes who, 
at an early day, went into the possession of John Parker and 
his wife Chloe, were loaned or givento the daughter, Mrs, 
Parker, by her father, Christopher Pritchett. The witness, 
Sally Sullivan, testified in her first depositions, that she thinks 
the negroes were given or loaned. From her then present 
recollection she thinks they were loaned. She ¢hinks the 
negroes were given or loaned shortly after they went to house- 
keeping. They went tohousekeeping, she thinks, about four 
months after they were married. In her depositions last 
given, she reiterates that to the best of her recollection and 
belief, the negroes were loaned. Some time after the mar- 
riage, the negroes were permitted to go into the possession of 
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John and Chloe Parker, by her father. She does not remem- 
ber the’ precise time when the negroes entered into the pos- 
session of John Parker. She knows he did not have posses- 
sion of them until some considerable length of time had 
elapsed afterhis marriage. It was at least a year, and may 
have been several. In both sets of depositions the witness 
states the facts and circumstances upon which her belief that 
it was a loan was founded. Ifa lawyer had been tendered 
as a witness to give his opinion whether upon these facts and 
circumstances the negroes had been given or loaned, he could 
not have been admitted, and why should the witness, whose 
opinions on that question were certainly less reliable and 
valuable, be received? The jury were empannelled to find 
the facts, and the Court to pronounce the law, without the 
aid of the sworn opinions of the members of the bar, or of less 
capable witnesses. We think that the opinion and belief of 
the witness, on that point, ought not to have been admitted. 

[3.] The habits of business of Christopher Pritchett were 
entitled to no consideration, in fixing the nature of the trans- 
action in its origin, which was the subject of enquiry before 
the jury. There was no evidence of gifts occurring to other 
children. 

[4.] This was an action of trover, and a party plaintiff may 
be stricken from the declarationin such case. Even in Eng- 
land, where their statutes ofamendment are not so liberal as 
ours, it has been allowed in actions sounding in contract. 

The plaintiffs, if they recover, must recover under the will 
of Christopher Pritchett, and according to the construction of 
that will, those children only, of Chloe Parker, whosurvived 
her, are entitled to recover. 

[5.] The plaintiffs were not estopped by any implied wai- 
ver of right of property, or acquiescence in the purchase of 
the negroes by the defendant. To bind them, the waiver or 
acquiescence must have been such as to have amounted to 
a fraud upon Chambers; such a fraud as, without which, he 
would not have purchased, or would have rescinded his trade 
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after his purchase. There is no evidence that any of the re- 
mainder-men were present when he purchased. Prudential 
considerations, if they were apprised of their rights, might 
well have restrained their action until their title accrued. 

The defendant’s purchase gave him the title of the tenant 
for life, and the remainder-men might have considered the 
property safe in his hands, until the accrual of their title. 

[6.] The objection thatno evidence was submitted to the 
jury to prove the assent of the executorto the legacy to Chloe 
Parker and her children, cannot besustained. The executor 
allowed the property to remain in the possession of the tenant 
fer life, and that was an assent to the entire legacy. It was 
in her possession at the death of the testator, and remained 
there, with the assent of the executor, of course. 

We do not perceive that the verdict of the jury conflicts 
with any legal principle, or with the charge of the Court. 

It is alleged that the verdict of the jury was found without 
evidence, and contrary to evidence, and contrary to the weight 
of evidence. 

[7.] The principal witness in this case, Mrs. Sullivan, tes- 
tifies to facts and circumstances which must have transpired, 
according to her own evidence, about fifty-three or four 
years before the testimony was given, when she could not 
have been exceeding six or seven years of age, and she testi- 
fied at a time when she had become aged herself, being at 
that time fifty-nine years old; and while we will not pretend 
to impute toa woman of her unquestionably good character, 
wilful misrepresentation, or even say that there may not bea 
memory capable of retaining facts and circumstances occur- 
ring at so tender an age, through a long life, yet, we willsay, 
thatthe testimony of such a witness ought to be perfectly 
consistent throughout, to show that it proceeds from such a 
memory. Mrs. Sullivan answered two sets of interrogatories 
in this case. In the first set she says she thinks the negroes 
were given or loaned shortly after John ard Chloe Parker 
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went to housekeeping. They went to housekeeping, she 
thinks; about four months after they were married. This is 
an important item in characterizing the transaction as a gift 
oraloan. In her second answers she deposes, that some 
time after the marriage, the negroes were permitted by 
her father to go into possession of John and Chloe Parker; 
she does not remember the precise time, but she knows Park- 
er did not have possession of them until some considerable 
length of time had elapsed after his marriage. It was at 
least a year, and may have been several years. She testifies 
that Jeptha Parker, the oldest of the children of the fruits of 
the marriage of John and Chloe Parker, was, at the time of 
giving her evidence in 1854, about fifty-three years old. This 
would fix the period ofthe marriage in the year 1800, or as 
early as that year. John and Chloe Parker remained in 
North Carolina sixteen or seventeen years after they came 
into possession of the negroes, She has been informed that 
they moved to Putnam county, Georgia, in 1816, and suppo- 
ses they brought the negroes with them. If this evidence 
be true, it would fix the loan or gift at about the time of, 
or shortly after the marriage, and corroborate the first deposi- 
tions as to the time. We will remark, that while the evi- 
dence does not necessarily impeach itself, as to the facts tes- 
tified to by the witness, it shows how closely the testimony 
of a witness ought to be scrutinized, who deposes, after so 
great a lapse of time, to transactions which took place when 
the witness was of so tender an age, that it would be most 
extraordinary forany human memory to retain them. We 
do not, however, say that on this ground alone the Court 
should grant a new trial, when all these facts and circum- 
stances were before the jury for their judgments to draw their 
own conclusions. 

There isno evidence in this case of any fact or circum- 
stance, that the plaintiffs, or any of them, had practiced a 
fraud upon the defendant, or waived any right to proceed 


against him. 














MACON, JANUARY TERM, 18658. 529 


3 Parker et al. vs. Chambers. 

[8.] The Court committed no error in admitting in evi- 
dence the will of Christopher Pritchett. Both parties claimed 
under him. The negroes, from the testimony, went from him 
either as a giftora loan. If the former, he had no right to 
will them. If the latter, he had; and the plaintiffs were en- 
titled to recover. 

[9.] The defendant moved to amend his motion fora new 
trial, by adding asa ground, newly discovered evidence. 
This evidence applied entirely to the taking of the testimony 
of Mrs. Sullivan, under circumstances of suspicion, supported 
by the affidavits of the commissioners. We do not hesitate 
to say that, under ordinary circumstances, we should sustain 
this ground. But the witness is dead. The testimony can- 
not be retaken, <A set of interrogatories previously taken, 
in the same case, had been rejected on the ground presented 
as an objection to Mrs, Sullivan’s. That might have excited 
apprehension or suspicion on the part of the defendant. If 
he had such strong reason for suspecting unfairness in ta- 
king the evidence, he ought to have made enquiry in regard 
to it before the trial. He was, perhaps, willing to risk a trial 
with the testimony. Suppose the defendant had known that 
the testimony was true, and did not object for that reason, 
after risking a trial], and the witness in the mean time dies, 
ought he to be allowed to object? It seems, that in a very 
short time after the trial, he procured this evidence, and it is 
not explained by what fortuitous circumstance he arrived at 
the knowledge of its existence. We must not be understood 
to hold, that if testimony be improperly taken and brought 
into Court, the death of the witness alone will entitle the par- 
ty tothe use of it. The case must raise no presumption 
against the other party. 

We sustain the Court below, in granting the new trial on 
the ground on which we have shown that we think the rule 
should have been made absolute. 





Judgment affirmed, 


VOL, XxIV.—34 
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Harrison & McGener, plaintiff in error, vs. J. S. Powert, 
defendant in error. 


{1.] The Court may withdraw a charge at the instance of the party in whose 
favor it is made. 

[2.] Where there is conflicting and contradictory evidence as to the value or 
worth of a slave by reason of his unsoundness, and the jury adopt an average 
as the measure of their verdict, the finding is not illegal on that account. 


Covenant in Muscogee Superior Court. Tried beforé 
Judge Worrit, at November Term, 1858. 


This was an action of covenant brought by Joseph T. 
Powell, against Harrison & McGehee, to recover damages for 
the breach of the covenant of warranty of soundness of a 
negro sold by defendants to plaintiff. 


The facts of the case are fully stated in the opinion of the 


Court. 
The jury found for the plaintiff $460. 27. 


Defendants moved for a new trial upon the following 
grounds: . 

Ist. Because the Court erred in withdrawing from the jury, 
upon application of plaint'ff’s counsel, the charge, that they 
might, if the evidence authorized it, find for the plaintiff the 
consideration money with interest: in other words, in allow- 
ing the plaintiff to abandon a recision of the contract. 

2d. Because the verdict was contrary to law. 

3d. Because the verdict was contrary to the evidence, 

4th. Because the verdict was wholly unauthorized by the 
evidence. 

The Court refused the motion for a new trial and defend- 


ants excepted. 


; 


Hott & Hurcuins, for plaintiffs in error. 


We..porn, Jonnson & Stoan, contra. 
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By the Court.—Lumrxin, J. delivering the opinion. 


Powell bought of Harrison & McGehee in Oct., 1855, three 
negro men, for which he paid $3,100, taking a warranty of 
soundness. One of the three was Frank, the subject of this 
suit, valued in the trade at $1,100, and worth that, no doubt, 
if sound. Powell, the purchaser being satisfied that the boy 
was unsound, offered to rescind the contract, and return the 
negro sometime during the year 1856. The defendants de- 
clined taking him back, and this action is brought to recover 
damages for a breach of the warranty of soundness. There 
were some fourteen or fifteen witnesses examined altogether, 
one portion, including the examining physician, proving that 
the negro was so badly diseased, and chronically so at that, 
as to render him valueless, The rest, and among them Dr. 
Billing, testifying that the disease was gleet, which could 
have been cured for ten or fifteen dollars. He admits how- 
ever, that if the symptoms as seen upon the examination of 
Dr. Butt, were true, the disease must have been chronic, 

Upon the whole, after a careful examination of the testi- 
mony, we may say, that the weight of it, is not strongly and 
decidedly against the verdict. Indeed, taking the number of 
witnesses examined and the better opportunity enjoyed and 
more thorough examination made by the witnesses on the 
part of Powell, we incline to the opinion, that the strength 
of the proof -is on his side, 

[1.] Had the Court the right to withdraw a charge in fa- 
vor of the plaintiff, as to the law of which he was doubtful, 
and upon which he was unwilling to risk his case? We 
think so. 

The plaintiff did not put his case upon the Court’s view of 
the law. If the defendant thought it favorable for him, he 
had a right to request it to be given to the jury at his in- 
stance. 

[2.] Was the verdict illegal ? 
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Counsel take it for granted, it was a compromise verdict, 
Most verdicts and many judgments rendered by Courts upon 
the laware so. That is the modification of extreme views. 
Summum jus, is rarely administered. There is no reason 
for supposing.that the verdict was the result of lot, and found 
irrespective of the proof. On the contrary, it is to be infer- 
red, that it was based upon the evidence. Not being able to 
give entire credence to the opinions on either side, the jury 
adopted the average, as the measure of damages. And this 
we repeat, occurs continually, where there is a contrariety of 
opinion as to the facts. Suppose one witness had sworn in 
this case, that the disease of the negro depreciated his value 
one half, another, his full value, and another nothing at all. 
Here the two extreme opinions are both against the interme- 
diate one, and yet we take it for granted, that because. it is 
the mean it would most likely be adopted. Or, else, the 
three would be added together and an average taken; and 
that rule no doubt was applied in this case. With political 
compromises, I have nothing to do, It has become fashion- 
able to denounce them, whether wise or not, the country is 
divided in opinion, But this much I will say and affirm, 
tWat even the law cannot be administered but upon the prin- 
ciple of concession, And further, that it harmonizes and 
keeps together families, communities, governments, and the 
nations of the earth, And that the world is conducted in all 


“its mighty interests upon this principle. Laying no claim to 


infailibility myself, I have lived long enough to laugh at such 
pretension in others, Those who are always right, yielding 
nothing to the conflicting opinions of others, if not the weak- 
est, are certainly not always found among the wisest of their 


race, 


Judgment affirmed, 
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Asrauam Martin, adm’r, plaintiff in error, vs, ALEXANDER. 
Gorpon, defendant in error, 


Upon a suit for damages for a breach of warranty, the amount of consideration 
money recited in the deed, is inquirable into, and neither the grantee nor any 
subsequent conveyancee, in the absence of fraud, in case of eviction, is en- 
titled to recover more than the price actually paid for the land, with the.in- 
terest thereon. 


A covenant that runs with the land, does so, by virtue of being, as it were, ai- 
nexed to the land. Therefore, if the covenantor has no title to the land, the 
covenant cannot run with the land.—DBennine J. 


Covenant, from Harris SuperiorCourt. Tried before Judge 
Worri.t, at October Term, 1857. 


This was an action by Abraham Martin, administrator of 
his deceased wife, Sarah Martin, formerly Wardlaw, against 
Alexander J. Gordon, to recover damages for breach of a cov- 
enant of warranty title to a lot of land. 

It appeared that defendant sold and conveyed the land to 
one John Fife, and the price or consideration, as contained 
and recited in his deed, was 500 dollars, That Fife, in con- 
sideration of 1000 dollars, as recited in his deed, sold and con- 
veyed the premises to Sarah Wardlaw, afterwards wifé of 
plaintiff! There was the usual covenants of warranty in both 
deeds, and proof of an eviction by title paramount. 

Upon the trial defendant offered to prove that the snim 
paid for said land to him by Fife was but 100 dollars, and 
not 500 as stated in the deed. 

Plaintiff objected to the testimony as inadmissible against 
a bona fide purchaser for value without notice. 

The Court overruled the objection and admitted the evi- 
dence, and plaintiff excepted. 


Defendant then proved that Fife only paid 100 dollars for 
the land, and executed to Gordon his bond to indemnify him 
against loss or damage on account of his warranty. 
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The deed from Gordon to Fife was dated 26th August, 
1837, and from Fife to Sarah Wardlaw, 28th Sept., 1833. 

The testimony being closed, plaintiff requested the Court 
to charge the jury, that if Gordon received 100 dollars in 
money for the land, and also Fife’s bond of indemnity, and 
executed his deed of warranty for 500 dollars,that the plain- 
tiff was entitled to recover the 500 dollars and interest, and 
the defendant must rely upon his bond of indemnity against 
Fife. 

The Court refused so to charge, but held and charged that 
plaintiff could only recover the one hundred dollars and in- 
terest. To which charge and refusal to charge, plaintiff ex- 
cepted, 

The jury found for the plaintiff two hundred and sixty 
dollars and cost of suit. 

Whereupon counsel for plaintiff tenders his bill of excep- 
tions. 


B. H. Hitt, for plaintiff in error. 


D. P. Hi11, for defendant in error. 


By the Court—Lumrxin J., delivering the opinion. 


In Harwell and another vs. Fitts, (20 Ga. Rep. 723,) this 
Court held that the recital in a deed, as to the consideration 
money, was inquirable into in a Court of law, as between the 
original parties. Indeed this proposition is not disputed by 
counsel for the plaintiff in error. 

This being so, how is the subsequent conveyancee entitled 
to auy greater privileges than Fife, the immediate feoffee of 
Gordon? The plaintiff can derive no benefit from the bond 
of indemnity taken by Gordon, for his own security. Gor- 
don sold the land for an inconsiderable sum, owing, no doubt, 
to the defect in the title, and took the bond of his vendee to 
save him harmless. This bond can in no wise inure to the 
benefit of the plaintiff’s intestate. 
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The result of a careful examination of the authority estab- 
hishes that subsequent purchasers are affected by the equities 
between previous parties. If A sells land to B, with cove- 
nant of warranty, and B releases A and sells to C, who is 
evicted by paramount title, A is nevertheless discharged, 
and damages cannot be recovered against A byC upon A’s 
warranty to B. If Fife could only recover one hundred dol- 
lars with interest from Gordon, that being the price actually 
paid by him for the land, the administrator of Mrs. Martin, 
formerly Mrs. Wardlaw, can recover no more. 

Actual fraud is not pretended in this case, It does not go 
upon that idea. The truth is, Fife, the only person to whom 
Mrs. Martin looked for damages, is insolvent. She may 
never have seen the deed from Gordon to Fife. Could it be 
made to appear, either at law or in equity, that Gordon and 
Fife combined to cheat Mrs, Martin, the result would have 
been different. The facts upon the record warrant no such 
conclusion. 

The plaintiff must be content then to recover the actual 
price paid for the land, with interest thereon, and no more: 
that heing the measure of damages for the breach of Gordon’s 
warranty of title. 





Judgment affirmed 


Bennine J. concurring. 


Gordon sold and made a warranty to Fife, and Fife sold 
and made a warranty to Mrs. Martin. Gordon had no title 
to the land. Did the warranty pass to Mrs. Wardlaw? 

“In the early case of Noke vs. wder (Cro. Eliz. 417,) John 
King had made a lease for years to Awder, the defendant, 
who conveyed it toone Abel, and covenanted that he and his 
assigns should peaceably enjoyit withoutinterruption, From 
Abel the lease came by assignment to the plaintiff, who, be- 
ing ousted by one Robert King, brought an action upon the 
covenant. The case was on the point of being adjudged fox 
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the plaintiff, when Sir E. Coke, who was counsel for the de- 
fendant, raised this dilemma: in order to entitle the ; Jaintift 
to recover he musi show that he was ousted by a lawful and 
paramount title, it being well settled that the covenant is not 
broken by a mere tortious entry of a stranger; and if he show 
the eviction to be under paramoupt title, then nothing passed 
from the covenantor but a lease by estoppel, and as no estate 
passed, the subsequent assignee, who took nothing, of course, 
lost the benefit of the covenant, which could only pass as an 
incident to the estate; this argument was successful, and the 
judgment for the plaintiff arrested.” Rawle Cov, Title, 389. 

This case has been repeatedly followed by the English 
Courts down to this day. Andrew vs. Pearce.4 Bas. §& Pui. 
162; Whittin vs. Peacock, 2 Lingham N. C. 411; Pargeler 
vs, Harris,7 C. B., 708; Green vs. Jumes, 6 Mees. & W. 656; 
Webb vs. Russell, 3 Term &. 393. 

It has not been followed by the Courts of New York, or 
those of Massachusetts, or those of some of the other States 
of the United States ; but those Courts, if one may judge from 
the face of their decisions, seem rather to make the law yield 
to the case, than the case to the law. Rawle Cov. 394, et seg. 
The power to do this, is not given to any Court of this State. 

The English cases, I think, speak the law of Georgia. 

If they do, then the plaintiff got more in the judge’s charge 
than he was entitled to. Gordon having no title when he 
made the warranty to Fife, the warranty did not pass from 
Fife to his assignee, Mrs, Wardlaw; and, consequenily, a 
right of action on it never vested in her, and Martin, her sub- 
sequent husband, could not be entitled to recover anything 
from Gordon, yet, the Court told the jury, that they might 
find as much as one hundred dollars for him, 

Again, lam very much inclined to think that the bond 
given by Fife to Gordon, operated as a release of Gordon from 
his covenant, This bond was made before Mrs, Wardlaw 
_ purchased. If the bond had been a release, it would, accord- 
ing to Middlemore vs. Goodale (Cro. Car. 503,) have extin- 
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guished the covenant, and therefore, would have prevented 
itfrom passing to Mrs, Wardlaw; and this, whether she pur- 
chased, with or without notice of such release. Being extin- 
guished, it would be no longer annexed to the land, and there- 
fore, could not pass with the land. But I reserve my opin- 
ion as to the effect of this-bond on Gordon’s liability to Fife’s 
assignee. Suydam vs. Jones, 10 Wend. 180. 


McDonatp J. dissenting. 


The judgment of the Court below is aflirmed by a majori+ 
ty of this Court. I dissent from the judgment of affirmance. 

The plaintiff’s intestate purchased of John Fife a tract of 
land and took his deed warranting the title. John Fife pur- 
chased of Alexander J. Gordon, the defendant, and the con- 
sideration expressed in the deed was five hundred dollars, 
The defendant’s intestate was sued for the land and evicted. 
The defendant was notified of the suit and called on to defend. 
The present suit is against Alexander J. Gordon, as a remote 
warrantor. The plaintiff onthe trial offered and read in ev- 
idence the above named deeds, which contained the usual 
clauses of warranty of title. He read in evidence also, the 
record of the suit against his intestate for the money of the 
land, and the notice to defendant, and closed his cause. 

The defendant then proposed to prove by Benjamin F. 
McDaniel, that though the deed from Gordon to Fife recited 
that the consideration which he paid for the land was five 
hundred dollars, yet in truth it was only one hundred dol- 
lars. The plaintiff objected to the testimony as inadmissible 
against a bona fide purchaser without notice. The Courtad- 
mitted the evidence and the plaintifl excepted. 

A covenant of warranty runs with the land, and though 
the words “and assigns’? be omitted in the warranty the re- 
mote grantee may sue in his own name. Leary vs. Durham, 
4 Ga. 603; Redwin vs. Brown et al, 6 Ga. Rep. 317, 318. 
The plaintiff’s intestate was the assignee, therefore, of the 
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eontract or covenant of warranty made by Morgan to Fife, 
and had a right to look to the entire deed to ascertain the ex- 
tent of her rights and remedies on that covenant, if it should 
become necessary to resort to it, Knowing that she hada 
right to look to that as security, in the event of the failure of 
the title and the insolvency of her immediate grantor and 
warrantor, the grantor ought to be held bound by his admis- 
sions and covenants therein. No sound or commendable 
reason is apparent why a greater consideration should be ex- 
pressed in the deed than was in fact received. It certainly 
could be of no advantage to the grantor, who, should his title 
fail, is bound to respond at least for the consideration money 
and four years interest, the period which bars an action for 
mesne profits. If the consideration was put in for a larger 
amount than he actually received, to answer the immoral pur- 
poses of a speculator, who wished to exaggerate the cost of 
the land, to extort a higher price from an unsuspecting and 
honest purchaser, the grantor ought not to be allowed to re- 
tract his written declaration, perhaps made and certainly 
used for such a purpose, when he is called on to respond te 
the defrauded purchaser. 

Down to the period of our revolution and long after, the 
rule-of evidence of the Euglish Courts admitted no evidence 
to add to, vary or contradict the terms of a deed, 1 Phillips 
Evidence, 548. This rule extends to the consideration. Ba- 
ker vs. Dewey, 1 Barnwell § Cresbull, 704. The case of The 
King vs. The Inhabitants of Scammenden, 3 Tenn. Rep. 474, is 
an authority forthe contrary doctrine. But the authorities re- 
ferred to by Lord Kenyon, do not support him, and that case 
has not been followed in England The American authori- 
ties have relaxed the rule if not destroyed it, and seem to ad- 
mit very liberally, evidence of additional consideration of the 
sort expressed in the deed, or what consideration was paid, 
when the deed states that there was a consideration, but does 
not express what it was, &c. But this is not done when it 
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would prejudice a bona fide purchaser without notice. Du- 
vallus. Bibb, 4 Herring & Mun. Rep. 113. 

When the witness McDaniel was sworn, he testified, that 
Fife paid Gordon one hundred dollars only for the land, and 
it was understood at the time, that there was a dispute about 
the title, and Fife executed to Gordon his bond for $500, to 
indemnify him against loss for putting the consideration of 
$500 in the deed. This is the manifest understanding of the 
ease from the imperfect record before us, When the case 
was closed, the counsel for the plaintiff requested the Court, 
ia writing, to charge the jury thatif Gordon received $100 in 
money for the land, and Fife’s bond of indemnity against 
ioss on account of his warranty, and for this reason executed 
his deed and warranty for $500, the plaintiff was entitled to 
recover the $500 and that the defendant must rely on his in- 
demnity bond against Fife. The Court refused to give this 
eharge, and counsel for plaintiff excepted. 

I think the charge ought to have been given. Upon the 
face of Gordon’s contract or covenant he was liable at law for 
the $500, and at least four years interest. If he can be re- 
fieved either in a Court of Law or Chancery, from liability 
to that extent, it must be by reason of some fact or circum- 
stance which entitles him in equity to reduce its amount; and © 
Courts have allowed evidence simply of the amouut of the 
consideration actually received by him, if less than that ex- 
pressed in his deed, to be given in evidence, and to have the 
effect of fixing the measure of his vendee’s redress. This is 
regarded as an equity in his favor. Butifthe amount of con- 
sideration specified in the deed, be inserted for a sinister ob- 
ject, as to entrap a purchaser into confidence in a bad title, 
what becomes of the equity? In this case the title was dis- 
puted, and the result shows that it was notitle, The consid- 
eration of $509, four hundred dollars more than the price re- 
ceived for the land, was deliberately and by contract inserted 
in the deed,and the defendant knowing the immorality of 
the act, took care to require a bond to indemnify him against 
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the legal effect. I think the Court ought to have given the 
charge, as requested, and that it ought not to have allowed 
the defendant to avail himself of arule, of at least doubtfu! 
propriety, established to shield him from injustice, to inflict 
wrong and injury upon another. 


Ranpotra L. Mort, plaintiff in error, vs. Paui J. Semaers. 
garnishee, defendant in error. 


A; was indettcd, by stock note, to the M. & M. Bank of Columbus. By con- 
tract with B., the stock was transferred from A. to B., and A’s note delivered 
up to him by the Cashier of the bank, upon the verbal undertaking of B., 
to pay the amount of the subscription to the bank. The bank subsequently 
ratified this transaction, B. having been clected a director upon the faith of 
this stock. 

Held, That A. could not be made chargeable,.as a debtor to the bank, upon u 
liability incurred by the bank some years thereafier; and if responsible at al., 
it could only be in equity, for fraudulently abstracting the assets of the cor- 
poration. 


Garnishment, from Muscogee county. Decided by Judge 
~Wornitt, November Term, 1857. 


* 


An action of trover was brought by the plaintiff in error 
against the Manufactures and Mechanics Bank of Columbus, 
to recover deposits he had made with the bank. Upon this 
action the plaintiff obtained a judgment in his favor, against 
the bank, and upon this judgmént a summons of garnish- 
ment was issued against the defendant in error, as garnishee 
of the bank. 

Upon the hearing of this summons, the plaintiff introduced 
(among others,) /. S. Greenwood, who testified, that he was 
a director of the bank in 1853 and 1854; aud that when he 
went into the board of directors, there was a change of offi- 
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cers—the original ones having sold ont or transferred their 
stock. Plaintiff’s counsel asked what amount the purcha- 
sers paid for the stock. ‘The defendant’s counsel objected to 
the witness answering this question. The Court sustained 
the objection, and plaintifi’s counsel excepted. 

Plaintiff’s counsel offered in evidence an instrument, (of 
which they proved the execution, and stated their readiness 
to show the authority of Grimes, the attorney, to execute it,) 
purporting to be an agreement forthe transfer of 2,440 shares 
in the bank from Thornton and Kyle, two of the stockhold- 
ers, executed by Grimes, their attorney, for $2,000, to J. T. 
Foster and D. K. Colburn, for which they were to make and 
endorse a promissory note for the amount, at 30days from 
November 5th, 1853, and it was thereby agreed thatthe trans- 
fer and promissory note were to be deposited in the hands 
of Wm. Patrick, to be delivered up to Foster and Colburn, on 
their paying the said promissory notes at their maturity, oth- 
erwise, they should be returned to Thornton and Kyle, and 
the agreement for sale and transfer to be void. 


Defendant's counsel objected to the introduction of this 
instrument. The Court sustained the objection, and plain- 
tiff’s counsel excepted. 


The plaintiff’s counsel offered in evidence the minute book 
of the directors of the bank. From the entries in this book, 
it appeared that Semmes became a subscriber for 1,500 shares 
in the bank, on the 5th of April, 1852, There was also an 
entry stating that $25,000 had been paid into the bank by 
Semmes and other subscribers, as a pixyment of 10 per cent 
on their shares, according to the charter. That on May the 
Sth, 1852, a meeting was held for the election of a President 
and Directors of the bank, when Semmes was elected Presi- 
dent, and Kyle elected Cashier. it was then ordered that cer- 
tificates of stock should be issued to the stockholders, and 
upon motion of one of the directors, D. Thornton, it was 
ordered, that the notes of the stockholders for the amount of 








542 SURREME COURT OF GEORGIA. 


Mott vs. , Semmes. 


ais subscriptions ocennile paid. in, doula his dineounieeidy the 
notes to be payable 30 days after dunn by the President. 

Three transfers of shares were in evidence. One dated the 
8th of May, 1852, for 550 shares in the bank, from Semmes 
to D. Thornton, The 2d dated the 12th of July, 1853, for 
950 shares in the bank, from Semmes to Smith, and the 3d 
dated the 11th day of Uctuber, 1853, for 950 suares in the 
bank, from Smith to Kyle, 

At a meeting of the directors of the bank, on the 12th Ju- 
ly, 1853, Semmes resigned his office as President, which re- 
signation was received, and Smith appointed his successor. 

Robert Kyle, introduced as a witness by the defendant, 
testified, that he was the first Cashier of the bank, and con- 
tinued as such till sometime in 1853; that he was Cashier 
when the notes were given for the capital stock paid in, as 
authorized by the order in the minute book. That Senimes 
only gave his note for $9,500, as he had transferred 450 of 
his shares to Thornton. Kept the note of Semmes till he 
transferred his 950 shares to Smith, which was done in the 
presence of witness, who, as Cashier, took from Smith his 
recognizance or verbal promise to pay the $9,500; gave up 
to Semmes his note; that the transaction was known to all 
the officers of the bank, and approved by them. Thatat the 
date of the transfer of the stock from Semmes to Smith, the 
latter, in consideration of the stock, assumed the debt of 
Semmes to the bank; that the bank accepted Smith’s prom- 
ise to pay, in lieu of the note of Semmes, and that he (wit- 
ness) then delivered the note to Semmes, who then ceased to 
have any connection with the bank, orto owe it anything. 


After the argument of counsel, the Court charged the j jury 
as follows: 


“Tt is conceded that the garnishee was one of the original 
stockholders in this bank, and subscribed for 1,500 shares of 
its stock, and subsequentiy, transferred 450 of his shares to 
D. Thornton, and that he paid in 10 per cent. upon the 
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amount of his subscription, aud that in pursuance of an or- 
der of the directors of the bank, the money thus paid into the 
bank by Semmes was returned to him, and his promissory 
note amounting to $9,500, taken for the same, to be paid in 
30 daysafter demand by the President of the bank. And now the 
question for you to determine is, whether Semmesisstillindebt- 
ed to the bank upon that note, or whether he has paid it off 
The plaintiff insists that he is still indebted to the bankupon 
that note, and the garnishee that he has paid it. This, you 
perceive, is the question upon which the parties are mainly at 
issue. Now if, from the evidence, you should believe after 
this, that Semmes transferred the balance of his stock to H. 
S. Smith, and thereupon Smith promised the bank to pay this 
indebtedness of Semmes, and the bank then delivered the 
note to Semmes, and took Smith’s verbal promise to pay it, 
in lieu of the note, ther the debt is satisfied, the note is can- 
celled, and you will find the issue for the garnishee, other- 
wise, you will find for the plaintiff;” and if they found for 
the plaintiff, the Court gave the jury directions as to the form 
of their verdict. 


Plaintiff’s counsel requested the Court to give the jury the 
following charges: 


“ That if they believed from the evidence that the sum of 
$25,000, or any other sum, was actually paid to the commis- 
sioner by the persons subscribing for stock in the Manufac- 
turersand Mechanics Bank of Columbus, and it was so paid as 
capital stock, and that the same was afterwards paid over by 
said commissioners, to the directors of said bank, that the mo- 
ney so paid became the property of said bank.” 

“That if the jury should believe from the evidence that the 
directors, after the money was so paid to them, permitted or 
authorized the stockholders to give their notes in lieu of the 
money so paid in, and receive the same back, no matter un_ 
der what color or pretence done, and this was done to evade 
orget round the provisions of the charter requiring $25,000 
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in specie, or bills ofspecie paying banks,such arrangement and 
transaction is void; and ifyou should believe that the garnishee 
was a director at the time, or a party to that arrangement, and 
under it received back the amount paid in by him orany portion 
of it, the money so received by him is still the property of the 


bank.” 
“That if they should be of the opinion from the evidence, 


that the transaction of returning to the stockholders the mo- 
ney paid by them, by discounting their notes for theamount, 
was not to evade the provisions of the charter, and was done 
in good faith, and that the garnishee gave his note for the 
amountof the money paid in by him under that arrange- 
ment, then the note became the property of the bank, and the 
garnishee its debtor, and that the Cashier had no authority 
to give up that note to the garnishee upon the verbal promise 
of Smith or any other person to pay the bank the amount; 
and if they believe from the evidence that it was so given up 
to the garnishee, without any order of the board of directors 
or their assent thereto, acting in the capacity of directors, that 
that transaction is void, and that Semmes still owes the bank 
the amount, unless paidin some other way.” 

“That if they believed from the evidence that the directors, 
on receiving the $25,000 from the commissioners, returned 
the same to the stockholders and received their notes in lieu 
thereof, withthe view to make them the capitalstock, and 
that these notes so received have never been paid in specie, 
or the bills of specie paying banks, that such an arrangement 
is an evasion of the charter of the bank, and void, and the 
persons so taking back the mouey so paid, are indebted to the 
amount so received, unless paid or discharged in some other 
way.” 

“That ifthe jury believed from the evidence that the di- 
rectors, on receiving the $25,000 from the commissioners, re- 
turned the same to the stockholders, or permitted them to re-~ 
ceive back the money paid in,and placed in the bank their notes 
in lieu thereof, with a view to make the notes so given the cap- 
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ital stock so paid in, or to represent it, that would bean eva- 
sion af the charter, illegal and void, and the money so re- 
ceived is still the property of the bank.” 

“ The Cashier of a bank has the implied power to negoti- 
ate the securities and manage the funds cf the bank, but 
he has norightts discount notes, or to deliver up the capi- 
tal of the bank to any original stockholder, on the promise of a 
third party to pay the same : there is no such power implied 
by virtue of his office as Cashier.” 

“ Neither the Cashier of the Manufacturers and Mechanies 
Bank, nor its board of directors, had the right to substitute 
the notes of the directors for the specie capital paid in. Di- 
rectors loaning to themselves the capital, payable 30 days af- 
ter the demand of the President, is not a discount! of notes, 
but is a substitution ofthe notes ofthe directors for the spe- 
cie capital paid in, and such substitution is illegal.” 

The Court refused to give all these charges as requested, 
except the first; and to this refusal of the Court to charge as 
requested, and to the charges so given by the Court, except 
the first requested charge, plaintiff’s counsel excepted. 


By the Court.—Lumrxin J., delivering the opinion. 


We are quite clear, that whether Semmes can be made lia- 
ble to creditors of tae bank in another proceeding or not, he 
cannot by process of garnishment. The record shows, that 
he transferred his stock to Smith—Smith agreeing to pay the 
amount due thereon to the bank, And thereupon, the Cash- 
ier surrendered up to Semmeshis note. Noattempt hasever 


been made by the bank, to charge him as a debtor to the- 


bank, or tohold him responsible in any way, upon his origi- 
nal subscription for stock, 


xxIv.—35 
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It coesiiail that if this substitution of liability had been 
made by the bank, it would have discharged Semmes. It 
was done by the Cashier; and we are authorized to assume 
that the act was ratified by the bank. We infer this, not on- 
ly from its acquiescence, but from the further fact, that upon 
the faith of this transaction—constituting Smith a stockhold- 
er in the place of Semmes—he was made a director of the 
bank, which he could not be. unless a stockholder, and 
he was no stockholder, unless this contract or arrange- 
ment between the Cashier, Semmes and himself made him 
one. 

This is not all, This very stock was subsequently trans- 
ferred by Smith, for no other or further assignment of the 
_ stock was ever made by Semmes. So that those who con- 
trolled the bank, at the time Mott, the plaintiff, made his de- 
posit—to recover which this suit is brought—must neces- 
sarily have derived their right and authority through Smith, 
and upon the faith of this transfer by Semmes. So that the 
proof, as to the ratification of this act, on the part of the bank, 
is conclusive. 

In Phillips vs. Wesson et al. 16 Ga. Rep. 137, this Court 
say, “But there is a technical difficulty which cannot be well 
overcome, as to this remedy by garnishment. Admitting all 
the facts charged in the bill to be true, Phillips, perhaps, 
could safely swear, that he owed Stephens nothing, and that 
he had nothing of his in his hands, For, this being a fraud- 
ulent arrangement between them to defeat the creditors, Phil- 
lips is not liable to account to Stephens, although he may be 
to the creditors. And notwithstanding the transfer by Ste- 
phens may be a nullity, as to his creditors, still, it will be 
perceived, that the process of garnishment does not make and 
meet the issue fairly. At any rate, this legal remedy is not 
complete. Phillips may swear, in answer to the garnishment, 
that he owed Stephens nothing; yet, if he admitted the facts 
charged in the bill, he would subject himself, undoubtedly, 
not to a prosecution for petjury on his former oath, but to a 
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decree in favor of the creditors of Stephens, to account for 
the goods or their value.” 

If the Court reasoned rightly, in respect to a case confess- 
edly fraudulent, what ought to be its opinion in the case be- 
fore us, where not a debt had been contracted by the bank, 
when Semmes’ note was delivered up to be cancelled. And 
when Mott’s debt had no existence for years afterwards. 
And especially when it appears, that Semmes had washed: 
his hands of this charter, long before it went into the posses- 
sion of its foreign purchasers, Perhaps for the very reason 
that he would not lend his sanction to such a transfer. 

Let the creditors then go into equity, and, if they can, sub- 
ject Semmes for aiding and abetting in the fraudulent ab- 
straction of the effects of this bank. But he cannot be reached 
by process of garnishment, if he has been discharged by the 
bank. The witness, Kyle, swears positively that the money 
was paid to the bank upon this transferred stock. I put no 
stress upon this proof in this opinion. 


Judgment affirmed. 
Bennine J. concurring. 


On the day of the organization of the bank, the directors 
made an order in these words: “ Ordered, that the note of the 
stockholders for the amount of their several subscriptions paid 
in, be discounted ; the notes to be payzble, thirty days after 
demand by the President of the bank.” 

This order was immediately carried out. The amount 
coming to Semmes was $9,500, for which he gave his note, 
This was on the 8th of May, 1852. 

This transaction was void, or it was valid. It must have 
been the one or the other. Ifthe purport was merely to let 
the stockholders have the use of the money, until the bank 
commenced business, and not to let the bank commence bu- 
siness, until the money was returned, the transaction was 
not forbidden by any law with which, I am acquainted. It 
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certainly was one that could affect none but the farties to it, 
To show that this was the purpose, it might be, perhaps, that 
nothing ought to be deemed sufficient short of proof, that the 
bank did not commence business until the money was re- 
turned, 7. e., until the notes were paid. This, however, is a 
point which I do not think requires decision. 

Be this then, as it may, the transaction was void, or it was 
valid. That is certain. 

If it was void, the effect was, that the stockholders, for the 
sums respectively received by them, became respectively in- 
debted to the bank zz spite of the transaction; if it was va- 
lid, the same thing happened dy virlue of the transaction. 
Either way, the effect was precisely the same, viz: that the 
stockholders respectively became indebted to the bank, in 
the sums which they respectively received from the bank, 
In the case of Semmes, this sum was $9,500; for which he 
gave his note. 

Being thus indebted to the bank, their debts stood like any 
other debts due to the bank; that is they stood subject to be 
paid or extinguished, in the same way as other debts due to 
the bank, were subject to be paid or extinguished. 

Afterwards, on the 12th of July, 1853, Semmes, and H. 8, 
Smith, and Kyle, the Cashier of the bank, made this arrange- 
ment, viz: that Semmes should transfer his stock to Smith, 
and Smith should pay the bank for the stock, and the bank 
should surrender to Semmes his note. 

Accordingly, on the same day, Semmes transferred his 
stock to Smith, and Smith verbally promised Kyle to pay 
the bank for it, and Kyle surrendered to Semmes his note, 

Afterwards, but long before the existence of the summons 
of garnishment, Kyle, acting for Smith, paid the bank the 
said amount that Smith had promised to pay the bank, for 
the stock which he had got from Semmes, 

Now, did all this amount to an extinguishment of Semmes’ 
indebtedness to the bank. 
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The plaintiff in error says no, He says that Kyle had no 
original auwthorily, as cashier, to make this arrangement, and 
that the arrangement was never ratified by the board of di- 
rectors, 

“But is this all true? I think not. 

First. The arrangement was made as above stated, on the 
12th of July, 1853, a part of it being the transfer by Semmes 
of his stock to Smith, This transfer had to be upon the 
books of the bank. Therefore, it was made, probably, in the 
bank ; especially, is this to be said, as Kyle, the cashier, was 
a party to the arrangement. On that same day, the directors 
had a meeting, for on that day, they elected Smith a director 
tn Semmes’ place; and on that day, Semmes resigned his of- 
fice of president. Now, is it not clear beyond a reasonable 
doubtthat all these things occurred at the same time and place. 
{think so. If they did, then it follows, that this arrange- 
ment of Kyle’s with Semmes and Smith, was made in the 
banking house, and under the very eyes of the directors 
whilst in session. 

At all events, the board’s electing Smith a director, shows, 
that they ratified this arrangement, for, to ke eligible as a di- 
rector, he had to be a stockholder, and it was only through 
this arrangement, that he could have been a stockholder. In 
making him a director, they must, therefore, have sanctioned 
the arrangement. 

Secondly Kyle says that he paid the bank for Smith, what 
Smith, according to the arrangement, was to pay the bank. 

In receiving such pay, the bank had, of course, to sanction 
the arrangement. 

I think it clear, then, beyond a reasonable donbt, that'the 
arrangement was, if not authorized, at least ratified, by the 
bank. 

And what is there in such an arrangement, that creditors 
of the bank, even if they were creditors contemporaneous, 
and, not long subsequent, could justly complain of? The 
bank thus squandered none of its assets. If it gave up to 
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Semmes, $9,500, it got back in place of it $9,500 from Smith. 
Even if it gave up $9,500 to Semmes, in exchange for a debt 
of that amount on him, and then gave up that debt to Smith, 
for a like debt on him, whatisthere in it? Smith, for ought 
that appears, is as solvent as Semmes. The creditors of the 
bank are certainly, not entitled to have $9,500, twice, once 
from Smith, and once from Semmes. 

These things being so, there is nothing in the charge, or 
the refusal to charge, to call for a new trial, so far as I can 
see. 

Hence, I think that one ought not to be granted. 


McDona np J., dissenting. 


The plaintiff in error sued and obtained judgment, against 
the Manufacturers and Mechanics Bank of Columbus, in the 
Superior Court of Muscogee county. During the pendency 
of the action a summons of garnishment was sued out by 
the plaintiff in error, in the usual form, requiring the defen- 
dant in error to appear and answer what he was indebted to 
the defendant in the pending action, &c. He appeared and 
deposed that he owed the defendant nothing &c. The plain- 
tiff in error traversed the garnishee’s affidavit and on that is- 
sue the parties went to trial. It appeared in evidence that 
the commissioners appointed in the act of incorporation to 
receive sebscriptions of stock, gave public notice that at a 
specified time and place they would open bonds for subscrip- 
tion of the capital stock of said Bank. 

Thegarnishee in this case subscribed fifteen hundred shares, 
The stock was all taken, and the commissioners certify that 
ten per cent, of the capital stock was paid to them, being 
twenty-five thousands dollars. Reciting these facts in their 
advertisement, they published a notice to the stock holders 
to meet on the Sth day of May ensuing, (1852) at the coun~ 
ting room of Grimes, Kyle & Thornton to elect five direc- 
tors. The stockholders met agreeably to said notice. They 
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elected their directors who proceeded, on the same day, to 
organize, by the election of a President and Cashier. The 
commissioners for receiving the subscription and the 10 per 
cent. of the capital stock subscribed, paid to the directors the 
twenty-five thousand dollars. The defendant in error on the 
same day, transferred to Dozier Thornton four hundred and 
fifty shares of the stock subscribed by him, the directors hav- 
ing previously passed an order that certificates of stock be 
issued to the stockholders for the amount of stock which they 
had respectively subscribed. On the same day, the 8th of 
May 1852, the board of directors passed an order, that the 
notes of the stockholders for the amount of their several sub- 
scriptions, actually paid in, be discounted, the notes to be 
payable thirty days after demand by the President of the 
bank. On the sixth of December 1852 an election was held 
for directors and the same persons were elected, and the de- 
fendant in error was re-elected President of the bank. Robert 
Kyle testified that on the 12th day of July 1853 the defen- 
dant in error transferred the remaining part of his stock to H. 
S. Smith, and on the same day resigned his offices of director 
and President, and in his stead H. S. Smith was elected di- 
ector and Sterling F. Grimes was elected President. He was 
the first Cashier of the bank and held the office until the lat- 
ter part of the year 1852. He was cashier when the notes of 
the directors were discounted. The note of the defendant in 
error was discounted for the sum of nine thousand five hun- 
dred dollars. After defendant in error transferred his stock 
to Smith, Kyle, acting on his own responsibility as cashier, 
gave up to the defendant in error his note for $9,500. This 
transaction was known to every officer of the. bank, and as- 
sented to by them, but was never acted on at any regular 
meeting of the board. 

At the time of the transfer of the stock by Semmes, the de- 
fendant in error, to Smith, Smith purchased said stock of 
Semmes and assumed the debt of Semmes to the bank to the 
amount of $9,500. He further testified that the bank accept- 
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ed Smith’s promise to pay, in lieu of Semmes’ note, wu here- 
upon he as cashier delivered up to Semmes, his note, who 
ceased to have any connection with the bank and owed it 
nothing. This witness having testified that he, as cashier 
took Mr. Smith’s “recognizance” for the $9,500, was asked 
on the cross examination what he meant by taking Mr. 
Smith’s recognizance aud answered that he took Mr. Smith’s 
verbal promise to pay that amount and on shat he gave 
up to Mr. Semmes his note of $9,500. He further testified 
that Smith never paid said sum, nor any part of it, as far as 
he knew, but that he had paid it for him, 

Elbridge S. Greenwood testified, that he was a Cirector of 
the bank from about the 5th of December 1853 to the $d of 
July 1854, When he went into the board there was a change 
of officers, the original owners of the bank having sold out 
and transferred their stock, The bank had done no business 
of any kind nor contracted debts, so far as he knew, and it did 
no business and contracted no debts while he was connected 
with it. The bank afterwards issued bills, did business and 
failed. When the bank was turned over to the board of which 
he was a member, nothing was transferred that he knew of, 
but the stock and unsigned bills and plates. While he was 
a director he never saw in the bank, any specie, the bills of 
other banks, nor any money of any sort, nor did he see the 
note or notes of the defendant, the garnishee, nor any other 
notes, The bank ha‘! a book of minutes and transfer book 
and blank books ready for use. ‘I he witness was not present 
at the sale testified to by him, and could not say what was 
turned over. ‘There was a cashier, while he wasa director, 
whose duty it was to take care of the money and notes of the 
bank; and it was possible he mig hthave had money and 
notes, and he might not have seen them. 

Samuel A. Billing testified that he was elected director and 
President of the bank in the latter part of the year 1853 and 
resigned about July 1854. About that time, or a short time 
before, the capital stock, except a small nuinber of shares, had 
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been transferred by the former owners to gentlemen in New 
York, and that while he was President and director he never 
saw nor knew of their being in the bank any specie, bills of 
other banks, notes or any other property or assets, except @ 
plate, bills not filled up and blank books, When the bank 
was transferred, if anything was turned over except the bills, 
plates, books and the charter and capital stock, he never 
knew it. He never saw or knew of anything else being in. 
the bank. This witness further testified that while he was 
connected with the bank, it did no business, contracted no 
debts and kept no books, Bills were signed preparatory to 
being issued. They were never issued but destroyed. 

Sterling F. Grimes was acting as cashier; that it was the 
duty of the cashier to keep the cash and notes of the bank 
and it was possible he might have had the money and notes 
and the witness, not know it. 

The presiding Judge charged the jury, among other things, 
that, if they believed froin the evidence, after this, (after 
Semmes had given his note far $9,500) Semmes transferred 
the balance of his stock to Hampton S, Smith, and thereupon 
Smith promised the bank to pay this indebtedness of Semmes, 
and the bank then delivered the note of Semmes, and took 
Smith’s verbal promise to pay it, in lieu of the note, then the 
debt is satisfied, the note is cancelled and they would find 
the issne forthe garnishee. The counsel for the plaintiff sub- 
mitted to the Court, in writing, six distinct requests to charge 
the Jury, all of which the Court refused to give to the jury, ex- 
cept the first, and the counsel for the plaintiff, excepted to the 
charge of the Court to the Jury as given and to the refusal of 
the Court to charge as requested. 

A majority of this Court, affirm the judgment of the Court 
below on all the exceptions. From this judgment of affirm- - 
ance I dissent. 

If the bank have the right to recover of the defendant the 
sum of $9,500 or any other sum, under the evidence submit- 
‘ted in this cause, then the plaintiff in garnishment was enti. 
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tled to recover, and if the principles, upon which the charge 
was founded, would have been wrong if the suit had been by 
the bank against the garnishee, they cannot be sustained 
against the garnishing creditor. The same may be said in 
reference to the requests made of the Court in writing to 
charge the jury. If they ought to have been given in a suit 
by the bank, they should have beengiven in this cause. The 
requests of counsel to the Court to charge the jury will be 
seen in the Reporter’s statement of the case. 

Whether the charge as given was right depends on the 
state of facts upon which it was predicated. The charge of 
the Court recited above has reference to the transaction be- 
tween Smith and the defendant in error and the bank in re- 
gard to the sale and transfer of the stock, the substitution of 
Smith’s verbal promise to pay for the note of defendant and 
the delivery up of the note tohim. The Court charged the 
jury, that “if Smith promised the bank to pay the indebted- 
ness of Semmes and the bank then delivered the note of 
Semmes and took Smith’s verbal promise to pay it, in lieu o f 
the note, then the debt is satisfied, the note is cancelled and 
you will find the issue for the garnishee.” There was no 
evidence in my opinion sufficient in law to warrant this 
charge. The witness on whose testimony this charge was 
based was Robert Kyle; and he certainly testified in so many 
words that the bank accepted Smith’s promise to pay in lieu 
of Semmes’ note, whereupon he as cashier delived up to 
Semmes his note; yet he had shown how this thing was 
done in the prior part of his evidence: for he had already 
stated that the defendant in error had transferred his nine 
hundred and fifty shares to H. S. Smith in his presence as 
cashier; and that he,acting on his own responsibility as cash- 
ter took from Mr. Smith his recognizance for the $9,500 and 
gave up to Mr. Semmes his note. He says this transaction 
was known to every officer of the bank and assented to by 
them, but was never acted on at any regular meeting of the 
board. It could not have been a corporate act, for the mem- 
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bers of a corporation aggregate cannot express their assent 
individually and severally to a proposition so as to bind the 
body. There was nothing in the minutes in respect to this 
matter assented to in even the irregular and ineffectual man- 
ner spoken of by this witness. There is another matter to be 
considered in this connection. This witness’ understand- 
ing of language is singularly defective. He says he took Mr. 
Smith’s recognizance for the $9,500, and when asked, what 
he meant by taking Mr. Smith’s recognizance, he replied 
that he took Mr. Smith’s verbal promise to pay. If he had 
been asked what he meant or whom he meant by officers of 
the bank he might have replied, he meant the directors, or he 
might have said the President and cashier, himself and the 
defendant; for they were the only persons known as officers 
under the charter and who had been sworn under the re- 
quisition of the charter. If he meant, when he used that 
term, “ officers,” the President and cashier and them alone, 
then they had no authority to do a corporate act and could 
not bind the bank, and they were not the bank. 

But the cashier testified that he did the act on his own re- 
sponsibility as cashier If this act fell within his ordinary ea’ 
officio powers as cashier, then the bank was bound by it, as if 
it were itsown act. The cashier is the executive officer of the 
bank. Heis entrusted with power to collect and pay its debts, 
and it is through and by him thatits securities are discharged 
and transferred. He must be presumed to have authority 
to do all these things after a bank is organized and in opera- 
tion, provided the person with whom he deals does not know 
his want of authority todo them, if his power be restricted. 
This is essential to the security of the the public against frauds 
by one held out to them as an authorrizecd agent. This pow- 
ev, however, does not extend to giving out the capital stock 
the money or effects of the bank held as capital stock, prior to 
the banks going into operation; for although elected cashier, 
he is not held out to the community as having authority of 
any sort, before the bank commences business. If a note dis- 
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counted by the bank be paid, he may deliver it up, buthe has 
no power to deliver it without payment, This bank had never 
been in operation, and, in fact, ifthe parties acted in good 
faith in withdrawing the capital subscribed and paid over 
by the commissioners under pledges to return it thirty days 
after the call of the President, no individual! stockholder had 
the right to withdraw his written undertaking, and substitute 
therefor the mere verbal promise to pay of another person, 
however responsible he may have been. Such atransaction 
does not amount to a payment, and the bank is not bound 
thereby—and it ought tu have been so given in charge to the 
jury. | 

The second request to charge the jury, made of the Court in 
writing by the counsel for the plaintiff, ought to have been 
given. I had no doubt upon this request at first, for it occur- 
red to me that the stockholders might have merely desired 
to postpone for a shorttime the business of banking on 
their subscribed and paid capital, and might have withdrawn 
it, to be returned thirty days after the call of the President, for 
the purpose of saving the interest on their money. Ifthe call 
had ever been made and the money returned, there could 
have been no harm init. No one could have been injured 
by it. But the call was never made and the money never re- 
turned, or at least it does not soappear. The bank went into 
operation, and the plaintiff became its creditor and obtained 
ajudgment. Ifthe whole arrangement was made to evade 
the salutary requisition of the charter by which a substan- 
tial capital was to be secured as a basis of the circulation of 
the bank, it was void, and each stockholder remained indebt- 
ed to the bank the amount which he withdrew from it. 

For reasons stated in my remarks on the charge of the 
Court as given to the jury, I think the request of counsel as 
thirdly asked ofthe Court ought to have been delivered to 
the jury. 

If the original stockholders, withdrew the amount of their 
paid subscriptions from the bank, and substituted therefor 
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their notes, with the view of making their notes the capital 
stock, and the bank was put into operation without the pay- 
ment of the notes in specie, or such funds as the charter re- 
quired the capital stock to be paid in, and the bank has failed, 
they are respectively still liable for the sums by them sever- 
ally withdrawn, If stock be subscribed and paid in, it must 
remain, unless the stocl-holders agree to surrender their 
charter or abandon their privileges under it, and in either of 
those events the bank is at anend. If the stockholder wish- 
es to sell his shares, he must compel his purchaser to pay 
him the value, and if he colludes with the purchaser to with- 
draw from the bank the capital paid in for the protec- 
tion of the public, and it is withdrawn, they become indebt- 
ed to the bank the amount collusively and fraudulently with- 
drawn. Itis a matter for the jury to pass on, upon the whole 
evidence in the case. The witness Kyle said that he paid 
the debt for Smith, and yet no money, or notes of any sort 
were turned over to the purchasers within the knowledge of 
the new President and directors of the bank, all of whom, by 
the charter, were bound to be stockholders in their own right. 
The jury had the right to weigh this evidence. 

For the reasons already assigned I[ think the fifth and sixth 
instructions asked by plaintifi’s counsel ought to have been 
given. Thecashier of a bank cannot discounta note. If he 
cannot discount a note he cannot discount a verbal promise 
to pay. He has no ea officio'power until the bank, of which 
he is the cashier, goes into operation, Until then he is the 
limited agent of the corporation, governed strictly by its legal- 
ly expressed orders and authority. He is clothed with ez of- 

Jicie powers when the bank begins business, from the necessi- 
ty of the case. There is no such necessity before. His ex 
officio powers are by no means, general, they are limited to 
such matters and things as are embraced within the duties 
of his office, and in relation to which he must be presumed 
to have authority to act; Bank of the U. S. vs. Dunn 6 Pet. 
59. 
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He cannot discount a note, He cannot give up a discount- 
ed note until paid, and if he does, the parties to the note must 


remain indebted to the bank. 
I am of opinion, therefore, that the judgment of the Court 


below ought to be reversed. 





CartTon WELLBoRN, plaintiff in error, vs. SHEPHERD. RoGers 
and wife, defendants in error. 


[1.] One of two defendants against whom a verdict has been rendered appeals, 
the other does not, the defendant not appealing, being no party to the issue 
to be tried on appeal, is a competent witness. 

[2.] When the sworn answer of the defendant offered as a witness has been 
read to the Court, it was not necessary for the party offering the witness, to 
state what he expected to prove by him. 

[{3.] The answer of a defendant, not a party to the issue to be tried, is not evi. 
dence in the cause. 

[4-] A deed made by legatees to an executor when under age is prima facie 
void, but if he show that they had the full benefit of what it was sold for at fair 
legal sale, they cannot complain. 

{5.] The Court committing an error in fact in his charge tothe jury, in a matter 
calculated to mislead the jury to the prejudice of one of the parties, cannot 
excuse an error of law, growing out of that mistake of facts. 

{6] The Act of the Legislature of 1829 gives the Court of Ordinary all the 
powers of a Court of Chancery to the extent stated therein—in regard tothe 
sale of a testator’s property. Judges Lumpkin and Benning say they held it 
under the Act of 1805. McDonald thinks not. 

[7.] The failure of an executor or guardian to make returns is an omission of 
duty, and therefore a breach of trust, and throws on him the burden of proving 
to the satisfaction of the Court and jnry that he has discharged the duty of 
his trust with fidelity. 

(8.] A receipt by a legatee to the executor, who became such by intermarriage 
with her mother the executrix, and with whom the legatee lived during her 
minority, and after her majority, to the time of the giving of the receipt, having 
great confidence in him, and entrusting him with her property, is no bar toan 
examination into the accounts prior to the receipt. 

{9-] An unbroken continuance of the management of the property of a 
cestut que trust, by a trustee, is, in effect, a continuance of the trust, and a 
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settlement between the parties may be impeached for any of the causes for 
which a settlement between a trustee and cestut que trust may be im- 
peached; and the statute of limitations will not begin to run in cases of fraud 
until the fraud is discovered, if the party is not in daches, and is under no dis- 
ability. 


[10.] If the fraud be committed on a femme sole and is not discovered until af- 
ter marriage, the saving in the statute of limitations protects her during coy. 
erture. 


{11.] If the trust be terminated, but thetrustee continues to manage the prop- 
erty and maintain hisinfluence over the cestut que trust, so as to stifle enqui- 
ry, that statute will not commence running until that connection is wholly at 
an end. 


[12.] The bequest of a negro when a certain debt is paid, does not charge that 
negro with the payment of the debt. 


In equity, From Houston county. Tried before Judge 
Powers atthe April Term 1857. 


-This was a bill filed by Sheppard Rogers and Nancy L. 
his wife, formerly Nancy L. Gartrell, against Carlt »n Well- 
born, for an account and settlement of the estate of Joseph 
Gartrell sen., deceased, and to recover from defendant the 
share or legacy due and coming to Mrs. Rogers under 
the will of her deceased father—the said Joseph. 

Joseph Gartrell sen. died in Wilkes county, Ga.,vbout 25th 
November, 1816, possessed of a considerable estate, real and 
personal, and leaving the following last will and testament, 
to wit: 7 


GEoRGIA, \ In thename of God amen, I Joseph Gar- 


Wilkes county. J trell sen., of the county and State aforesaid, 
being weak in body, but of sound, disposing mind and mem- 
ory, do make, ratify and confirm this my last will and testa- 
ment, disannulling, revoking and rejecting all others. 

In the first place [recommend my soul to Almighty God, 
who gave it, and my body to be decently buried; and after 
my lawful debts are paid, I will and bequeath first to my son 
Jeremiah Gartrell, my negro man Felix, during my said son Jer- 
emiah’s lifetime, and in case said negro man Felix should 
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survive my said son Jeremiah, that in that case he is to go 
to my five youngest children, viz: Jefferson, Charles, Luciah- 
anna, Nancy Simmons, and Mary Adeline. And also give 
said son Jeremiah one dollar in specie. 

2d Item. I give and bequeath to my beloved wife Rebec- 
ca Gartrell, in trust for my son John Gartrell, one-half of my 
gold mine tract of land, and it to be divided by my exec- 
utor, and John to have his choice of halves after divided, 
and also my fhegro woman Henny and her three children, 
Daniel, Caty, and Faniy; but my further will is, that in case 
my son John should die without lawful issue from his body, 
his half of the gold mine tract of land and the four negroes 
Henny and her three children, Daniel, Caty and Fanny, to go 
to my two sons Jefferson and Charles, 

3d Item. I bequeath to the lawful issue of my son Fran- 
cis Gartrell’s body, my two negro girls, viz: Maria, about 
14 years of age, and Sukey, about the age of 12 years, 

4th Item. 1 bequeath to my son Joseph Gartrell all my 
land lying and being to the east and south-east, &c. [Here 
follows a description of the land.] Also Nancy and her two 
children, viz: Sophia and Isaiah,and also Allen, when I pay 
Capt. A. Simons what I owe him. 

5th Item. I bequeath to the lawful issne of my daughter 
Matilda Murray’s body, three negroes, viz: Charlotte and ° 
her two children Fanny and Isaiah, which negroes I lent 
when she was married. 

6/h Item. I bequeath to my two sons Jefferson and Charles, 
the other half of my gold mine tract of land that my son 
John does not choose after my executors divide it, 

7th Item. I bequeath all the rest aud residue of tny prop- 
erty to be equally divided between my beloved wife Rebecca 
and my five youngest children, namely: Jefferson, Charles, 
Luciahanna, Nancy Simmons and Mary Adeline; and my 
further desire is, that my beloved wife Rebeeca should have 
the care and coutrol of all my’said five youngest children’s 
property until they shall respectively arrive at the age of 
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eighteen years; then it is my will and desire that they should 
receive their part of the said property. It is my further will 
that my negro man Stephen should be hired out, and the 
hire appropriated to the schooling of my aforesaid five young- 
est children, 

8th and lastly, he appoints his wife and Abraham Simons 
executrix and executor of his will. 

This will was duly admitted to probate, and his wid- 
ow, the said Rebecca, alone qualified as executrix thereof, 
and took possession of the whole estate (exeept that speci- 
fically bequeathed and devised) which consisted of a plan- 
tation and some fifteen or twenty negroes, and horses, cows, 
hogs, provisions, plantation tools and household and kitchen 
furniture, ordinarily found upon plantations, and all of which 
(the land excepted) by an appraisement duly made and re- 
turned to the ordinary’s office, was valued at $7,114 00.’ 

The widow remained on the place in 1817 and 1818, with 
the children, and made crops; in the latter part of the year 
1818, she married the defendant Carlton Wellborn, who went 
into the possession and management of the estate, making 
crops, supporting and maintaining the children and paying 
off debts against the estate until 1826, when. he removed to 
Milledgeville, rented out part of the plantation and hired 
out a portion of the negroes. He remained in Milledgeville 
about two years (1826 and 1827) when he removed to Hous- 
ton county, taking with him the younger children of testa- 
tor and the negroes, where he resumed planting operations, 
and where he has remained ever since. 

Jefferson, one of the younger children, died before testa- 
tor; John, one of the sons, whose property was left in trust 
with his mother, died in 1827, without having married, and 
having no issue. ' 

Defendant sold the negro man Stephen in 1819, and the 

~ woman Hetty and her children in 1821 or 1822, for the pur- 
pose, as he alleged, of paying debts, &c, 
VOL, XXIV.— 36 








S62 SUPREME COURT OF' GEORGIA. 
Wellborn vs. Rogers and wile. 








‘In 1832 the four younger children, to wit: Charles, Lucy 
i, Nancy Simons and Mary Adeline, (Jefferson being dea 
executed a deed conveying all their title, right and claim ih 
‘and tothe tract of land'in Wilkes county belonging to thie 
estate to defendant, “in consideration of the sum of ten dol. 
lars ‘to us in hand paid, as well as for the full consideration, 
and value being allowed to usjointly and severally in the distri- 
bution and division of the negroes and other property of the 
estate of Joseph Gartrell dece>sed, which has been paid ‘and 
allowed to us by Carlton Wellborn,” &c. Dated 12th Dec., 
1832, 

On'the 10th April, 1833, the same legatees executed a con- 
veyatice to two of the children of defendant by their moth- 
er, being the half brother and sister of the donors, of two ne- 
‘gtoes—Horace and Lonisa—heing a part of the slaves or 
their issue, bequeathed in said will to John Gartrell) “in con- 
‘sideration of love and affection.” 

On the same day (10th April 1833) the following instru- 
‘ment was executed : 


Georaia, \ Articles of agreement and settlement be- 


Houston county, } tween us the heirs and legatees of the es- 
tate. of Joseph Gartre'l deceased, are as follows, viz: For 
and in consideration of the debts of said estate, costs and ex- 
penses having been paid by Kebecca and Carlton Wellborn, 
as executors, as also their heing entitled to a part thereof, we 
do jointly and severally give over and agree to set apart to 
‘them the following negroes, viz: Merrick, Rachel and Lucy; 
and do by these presents give and deliver said negroes over 
to the said Rebecca and Carlton Wellborn. Also acknowl- 
edge the receipt of each of our parts, and give up and relin- 
quish and set over all claim or claims, part or parts of any 
mouey or other valnable thing which is or may have been 
in their hands or possession from the sale of lands, negroes or 
other property. it having all been fairly taken into considera- 
tion and settled for; and for further cousideration the said Re- 
decca and Carlton Weliborn are uot hereafter to claim from 
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either of us:any money ‘or other thing for eithér boarding, 
dlothing; schooling,’or for debts‘and costs they ‘have paid, 
provided that'we and each of us do faittifully: comply with 
this settlement and' remain contented therewith, ‘without mo- 
testing: them in the peaceable enjoyment of their part, and 
whatever they may have received or enjoyed from:said ‘es- 
tate in part of the consideration of the above, We acknowl.’ 
edge the receipt the following negroes, viz: Charles’ G. Gar- 
trell has received from said executor 3 negroes, viz: Veter, 
Charlotte and’ Little Lucy, Lucy H. has received-3, Fanny, 
Felix,and Harriet; and Nancy S. and Mary A. have receivéd 
undivided 6 negroes, viz: Ailsey, Henry, Mary, Wace, 
and two’Carolines ;:to which division we have all agreed and 
consented, and entered into mutually, and bind ourselves 
tobe contented with what we have here acknowledged the 
receipt of, not to molest eachother in the peaceable enjoy- 
ment of what has been allowed each. [n-wituess whereof 
we’ have hereunto set our hands and:seals this tenth day of 
April,' 1833. 








‘CHARLES G. GARTRELL, [L..S.] 
LUCY H. GARTRELL, [L. S.]: 
‘NANCY S. GARTRELL, -[L.’S.] 
MARY A. GARTRELL, £L.:8.] 
fu the’ presence of 
Maar EP. Werusoan. 

Joun Herarneorow, 3. v. 


At the time ‘of’ the above division wd receipt, Nancy '§, 
was about twenty years of age, and Mary A.:over eighteen, 
and soon thereafter married’ John C. Mounger. 

In 1839, Naney S; intermarried with Sheppard Royers,the 
eomplainant, and prior to her marriage on the 28th Dec., 1838, 
she executed a receipt to defendant and wife for four negroes. 
which with fifty dollars to be afterwards paid to her, she ac- 
knowledged to be in fullof ‘her'purtof the estate of her fath. 
er, the said Joseph Gartrel!, he: said' Wellborn and -wife-paye 
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ing all the debts of said estate and clearing her of all respon- 
sibility ; and further reciting that said negroes were to be left 
with defendant and work for their own and her support unti} 
ealled for. Upon her marriage, shortly after, with complain- 
ant, these negroes and some other articles were turned over 
to him, and the fifty dollars paid. 


In 1851, the following agreement to arbitrate was entered 
into between Rogers and Wellborn, viz: " 

~- Gora, \ Whereas, a controversy has arisen be- 
Houston county. ) tween Carlton Wellborn and Sheppard 
Rogers, of said county, relative to the distribution of the es- 
tate of Joseph Gartrell, late of the county of Wilkes, in said 
State, deceased, and they being desirous of settling the same 
upon the principles of justice and amity, do agree that a set- 
tlement of their rights and interests in and to said estate shall 
be made between them in the following manner, to wit: 

Ist. It is agreed by and between the above named.parties 
that a list of the grand jurors which has been drawn for the 
county of Houston at any time within the last 18 months 
shall be made out (the said Carlton selecting any list that 
may have been drawn within that time) and that the said 
Sheppard and the said Carlton shall proceed to strike the 
names of said jurors from said list alternately, until there: re- 
main two names only on said list unstricken, and that the men 
whose names remain unstricken on said list shall have the 
power to choose a third man, and the three men selected and 
chosen in the manner above stated shall, by arbitration, set- 
tle all the matters of controversy between the parties relative 
to the estate of the said Joseph Gartrell, deceased, 

2d. For the purpose of enabling the arbitrators to make a 
settlement between the above named parties understandingly 
and to dispense with the introduction of “ technicalities and 
mystifications,” the said Carlton shall make (if he desires te 
do so) a written statement, under oath, of all his actings and 
doings in relation to the estate of said deceased—that he 
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shall answer all written interrogatories relative to his man 
agement of the property and effects of said deceased in wri- 
ting and under oath, in the same manner that bills in Chan 
eery ire usually answered by defendants; and that all ree- 
ords, exemplifications of records, and depositions and affida- 
vits pertinent to the matters of controversy between the 
parties shall be received in evidence by the arbitrators, whe 
may be selected as agreed upon between the parties. 

3d. That the arbitrators, if they deem it necessary, shall 
be at liberty to have legal advice of their own choosing at 
tne mutual expense of the above named parties, to enable 
them to decide any points of law that mayaris ‘n the set 
tlement of said controversy. 

4th. The said Sheppard Rogers and the said Carlton Well- 
born, each of them, hereby promise and agree to stand to 
perform, and abide by such award as the arbitrators selected . 
as above and under the above rules and regulations, may 
make relative to the distribution of the estate of the said Jo- 
seph Gartrell, deceased. 

September 22d, 1851. 


SHEPPARD ROGERS, 
CARLTON WELLBORN. 
Wellborn afterwards refused to arbitrate, and Rogers and 

wife filed their bills against him, for un account, and in addi- 
tion to the facts above stated, alleged that defendant from 
1819 went into the possession of said estate, and used and 
eontrolled and managed the same, making large profits, which 
he had never accounted for and paid over. That the deed 
executed in 1832, for the land in Wilkes to defendant, and 
deed of 1833 for the two negroes to his children, were 
without consideration, and signed by Mrs. Rogers before she 
was twenty-one years old, and void. That the receipt exe- 
cuted by her in 1838, for her share in full of her father’s es 
tate was delivered without any knowledge, on her part,, of the 
condition of the estate, and done by the procurement | and i in- | 
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fence: of Wellborn, her step-father; with whom, ahe waa 
living atthe-time, and! that-the division of the:negroes:was 
wnequal. And that there was in his hands. large sums and 
amounts derived from the income of the plantation, the 
gale and hire of: the negroes, and the collection of debts:due 
the testator, wholly unaccounted for, and the share of 
which due to complainants. had never been. paid over to 
them. 
The bill was subsequently amended, making Charles.°G. 
Gartrell a party, and charging that he and Wellborn combin- 
ing, &c., had collected large amounts from debts due the es- 
‘tate, sales of property, &c., which had never been accounted: 
for and paid over. 

The answer of Wellborn admitted the facts as to the 
death of testator, his marriage with his widow and taking 
possession of the estate, &c., but denied that he had made the 
large profits out of the property charged in the bill; thatthe 
plantation in Wilkes was a poor one, and that it required all 
and more than was made, to support, maintain and educate 
the family and children. That the proceeds of the negroes 
sold, were applied to the payment of the debts against the 
estate, and the support of the family—that some of the ne- 
groes were recovered from him by suit brought against him 
after his marriage with the widow—and that he had fully 
settled with and paid to complainants their full share and 
more than their share of said estate; and that complainants 
acquiesced in and were fully satisfied with said settlement 
and the share turned over and paid to them from 1839 to 
1851, and that their demand is stale and barred by the stat- 
ate of limitations ; and insists that the agreement to arbitrate, 
as stated in the bill, is not such an admission or recognition 
of compiainant’s claim as will relieve them from the opera- 
tion of the statute. 

Charles G. Gartrell answered the amended bill, and de- 
nied that he had received any money or other thing belong- 
ing to the estate. That under the will of his father he was 
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entitled to. the. legacy or estate. of. his brother. Jehan, at. his 
death, and that the two negroes given by- himself.and: hig. 
sisters in 1833, to, their half brother and sister, were negroes 
belonging. to John at the time of his death, and: to. which 
they (his sisters) really, had no claim or title. 

Many other facts are set out, and charges.made in, the, bill: 
and. answers, but the foregoing summary, together with the 
proceedings on the trial, and the opinion of: the Court, con- 
tain all.the facts necessary to a proper, understanding of the 
points adjudicated. 

A large mass of testimony was offered on both ie 
Fhe complainants submitted their proofs, and went,through, 
without any exception taken to the rulings or decisions of 
the Court in relation thereto, 

ist. Defendant then entered upon his defence, and amongst, 
other testimony offered the depositions of Charles G, Gartrell, 
who was a co-defendant, by amendment to complainant’a 
bill. The Court rejected the testimony on the ground that 
the said Gartrell was a co-defendant, To which decision 
counsel for defendant excepted, and assign the same as error, 
because complainants ask for no judgment. or decree against 
said defendint. No evidence was introduced against him, 
and no verdict and decree against him on the first trial, but 
against Wellborn alone, and who had alone appealed. 

The testimony being closed, the Court charged the. jury. 
that this was a question of mere calculation and has nothing 
to do with the character of the litigants. 

2d. As far as the returns go, you must.take them. as the 
basis of your calculations, When the defendant ceases: te 
make returns, you go on and calculate and make rests every 
six years, It was Wellborn’s duty to make. returns, and:he 
can derive no benefit from failing to do so, and responding 
generally that he can’t tell. To which charge defendant exe 
cepted. 

$d. The Court. further charged that.any, conveyance.:made 
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by Mrs. Rogers while under age is void. _To which charge de- 
fendant excepted. - 

' 4th. The Court further charged, that the Méiety to John 
Gartrell, by the will of his father, lapsed at his death, with- 
out heirs, and Mrs, Rogers is entitled to one-fifth part of the 
same. To which charge defendant excepted. 

5th. Counsel for complainants requested the Court to 
charge as follows: 

1. That it is the duty of an executor or guardian to keep 
correct accounts and to make annual returns to the Court of 
Ordinary. 

2. That an executor and guardian are chargeable with all 
the assets and effects that come into their hands, and it is 
their duty to use, manage and control the same for the sole 
benefit of the legatees and wards, and that whatever profits 
may be made out of the trust property belongs to the cestut 
que trusts; and the executor or guardian is not entitled to 
participate in said profits. 

3. That when there is a will, the will is the law of the ex- 
ecutor, and it is his duty to execute and obey all the provis- 
ions thereof, unless otherwise directed by a Court of Chan- 
cery. 

4. That the will of Joseph Gartrell created an express 
trust, and constituted Rebecca Gartrell,his widow, guardian of 
the property of his four minor children, and upon her inter- 
marriage with defendant, this trust devolved upon him. 

[This request to charge, the Court declined, but charged 
that if Wellborn accepted the trust and took possession of 
the property, he was bound to account as executor and guar- 
dian. ] 

5. That it was defendant’s duty to keep correct accounts 
and to make annual returns to the Court of Ordinary; and 
the law admits of no excuse, and the expense of the returns 
is no excuse. 

6. That when an executor or guardian neglects to keep ac- 
eounts and make annual returns, he is held to strict proof 
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that he has done his duty in the management of the trust 
property; and that his answer to a bill in equity setting up 
that he has done his duty, is not sufficient, but he mustprove: . 
it, and prove how and in what manner he has done it. 

» 7%. That Wellborn’s returns to the Court of Ordinary are 
evidence for him, and that when he sets up in his answer 
payments and expenses not contained in his returns, such 
payments and expenses are not to be allowed him unless 
strictly proven, and the answer alone is no evidence for him. 

8. That the answer of the defendant to a charge in the 
bill which is responsive, is evidence for him, unless over- 
come by two witnesses, or one witness and circumstances 
equivalent to the testimony of another witness; but where 
the answer sets up new matter not responsive to the bill, it is 
no evidence unless defendant prove it. So when the bill 
charges the defendant with having received money or prop- 
erty, and the defendant admits its receipt, but sets up that 
he paid it away, that part setting up the payment is not 
evidence—he must prove it. 

9. That when Wellborn answers that he has disposed of 
money or property of his wards in payment of debts or ex- 
penses in educating them, the answer is no evidence, but he 
must prove it; and it is no excuse that he has forgotten it; 
he was bound to have kept accounts, 

10. That Wellborn was bound to so cultivate the land and 
employ the negroes and other property of his wards as would 
have been most profitable and beneficial to them; and he is 
liable for the annual hire of the negroes not employed on 
the lands, and for the rent of the land when not cultivated; 
and that it isno excuse that he has forgotten the amounts of 
hire and rents. 

11, That defendant is liable for the price of Stephen, sold 
in 1819,and Hetty and her three children, sold in 1821 or 
1822, for the price of the land sold, for the amount he sold 
the perishable property for in 1826, and all property sold, 
rented or hired with interest at 8 per cent. forthe first six 
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years, and then compounded:every six years up to the:pres- 

ant time. This charge was given as requested, except. thag 
. the Court instructed the jury to compute interest.at’7: percent, 

after 1845, 4 

12, That.if the jury. believe that there was any fraud ia 
abtaining the deed: for the land in Wilkes county, it is void; 
andas defendant admits that Mrs. Rogers was then under, 
age, it is voidable as to her, and must be set aside and:defen- 
dant held liable forthe price of the land and interest, as 
above stated. 

13; That when the defendant undertook to have a divis- 
ion. of the property on 10th April 1833, it was his duty te 
have apprised his wards fully of their rights, by. exhibiting 
to them in writing a full and detailed account of his man- 
agement and expenditures of their estate from year to year, 
and to have furnished them with a copy of the will of their 
father, and had them advised and aided in the settlement and 
division by some impartial friend, and if this was not done. 
and Mrs. Rogers was ignorant of her rights, or was deceived: 
or misled by her confidence in defendant, or if she was un- 
der the age of 21 years, the division is not binding on her 
nor the deed then executed by her; and if the property was 
then in his hands, the deed is ne bar. She may go behind 
it. 

14, That the deed of gift, dated 10th April 1833, if the 
jury believe there was any fraud or under influence in pro- 
curing it, is void. Or if they believe it was procured by defen- 
dant while the relation of guardian and ward existed, it was 
a breach of trust on his part and he is bound to account te 
Mrs. Rogers for one fourth the value of the two negroes nam- 
ed in the deed, with interest. Or if she was at that time un- 
der age, it is void as to her, and defendant must account for 
their value, with interest compounded every six years. 

15th. That as to the division and receipt, dated 28th De- 
cember, 1838, and signed by Mrs. Rogers; if they (the jury} 
believe that Mrs. Rogers, although over 21 years of age, was 
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living with defendant, and her property was, under, his.can- 
trol and management up, to the time. of. her marriage, the 
relation of guardian, and. ward, still. continued, then the set-. 
tlement and. receipt are, not. a bar, and complainants, may,go 
’ehind it, and open. the settlement; and more especially can 
they. do this, if she was not at the.time. fully apprised. of,,her 
rights, by an exhibition of, the will and,a full statement.in 
writing of the accounts of defendant as executor; or, if there 
was any concealment, fraud, or undue influence by defend- 
‘ant. 

16th. That, the statute of limitations does not,run against 
@ trust, so long as the trust exists, and although it beginste 
tun when there has been a final settlement between a guar- 
dian and ward, and the ward’s property has left the care.and 
control of the guardian; yet while the property remains in 
possession of the guardian, the trust continues, and the sta- 
tute does not begin to run, notwithstanding a settlement 
And if they believe that Mrs. Rogers’ legacy remained in 
defendant’s possession up to the time of her mairiage in 
1839, and she has been a feme covert ever since, the statute of 
limitation has never begun to run against complainants, 

All of which the.Court charged as. requested, except the 
fourth, which was modified as therein. stated. And to all of 
which charges, counsel for defendant excepted. 








The Court further charged the jury that the bequest of the 
negro Allen to Joseph Gartrell, made him, the negro, charge- 
able with the debt due to Abram Simons, and that neither the 
executrix Rebecca Gartrell, nor defendant Wellborn had 
a right to pay that debt out of the residuary estate. 

To which charge defendant excepted. 


Defendant's counsel then requested the Court to charge as 
follows: 

Ist. That after the lapse of twenty years from the date of 
a judgment, the law presumes its payment, and this pre- 
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sumption is ‘conclusive, unless there is evidence to ) rebut it. 
This charge, as requested, the Court gave. 

2d. That if Mrs. Rogers was over 21 years of age whem 
she gave her receipt in full to defendant on the 28th Decem- 
ber, 1838, the statute of limitations began to run against her 
from that time, and her marriage afterwards did not stop it, 
and she is barred after the lapse of 13 or 14 years. 

This charge the Court refused to sive, and defendant ex- 
cepted, 

3d. That complainants, by their amendments, having 
charged that the recitals in the deeds of 1832 and 1833, and 
also in the receipt of 1838, and all the inducements set up 
by defendant as leading to the execution of said papers, are 
false, wicked and fraudulent; the answer alleging the truth 
of said recitals and inducements is responsive and evidences 
and must be overcome by two witnesses, or one witness and 
eircumstantial evidence equal to the testimony of another 
witness, 

The amendment having also alleged that defendant con- 
cealed from Mrs. Rogers her age, and her interest in her fath- 
er’s estate, and that he made her sign said deeds and receipt 
without knowing their contents; the answer denying these 
allegations is responsive and evidence, unless overcome by 
two witnesses or one witness and corroborating circumstan- 
ees equal to the testimony of another witness. 

This request the Court refused to charge and defendant 
excepted. 

4th. That perjury, fraud, imposition, and bad faith, are not 
to be presumed, without evidence, especially after many years 
have elapsed since the events occurred, which are called im 
question, but the law presumes honesty and fairness. 

This the Court charged. 

5th. That even when the lapse of time is not a positive 
bar toa suit, yet that Courts of Equity regard unfavorably 
the assertion of a brie where a agg has ee a 
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eonsiderable length of time, before resorting to the Court for 
redress, 

This was charged as a general rule, but that when there 
ywas ignorance or disability, there might be an excuse forthe 
delay. 

To which defendant excepted. 

6th. That under the will of Joseph Gartrell, sen’r, the 2 08 
ey to Jefferson and Charles, did not lapse on the death of 
Jefferson, or fall into the residuary estate. 

This the Court refused to charge, and defendant paired 


~Joun M. Gites; Warren & Humpurtiges,and James: A. 
PrinGte, for plaintiff in error. 


S. T. Battey, contra. 
_ By the Court——MeDonavp J., delivering the opinion. 


This case comes up on errors assigned upon the rejection 
by the Court of Charles G. Gartrell’s depositions offered by 
the defendant, and on the charge of the Court as given, and 
en the Court’s refusal to charge as requested. The bill was 
filed originally against Carlton Wellborn as executor, in right 
of his wife, Rebecea Gartrell, of the last will and testament 
of Joseph Gartrell deceased. Charles Gartrell was made a 
_ party defendant by amendment of the bill. The testator ap- 
pointed Abraham Simons his executor and his wife his execu- 
trix. Simons did not qualify. The wife qualified and Well- 
born intermarried with the executrix, and in this manner be- 
came executor in right of his wife. 

[1.] On the first hearing of the cause a verdict was ren- 
dered by the jury in favor of the complainants, Wellbora 
appealed, but his co-defendant, Gartrell, did not. On the 
appeal trial, Gartrell’s depositions were offered in evidence 
by the defendant and the Court refused to admit them. Gar- 
trell not having appealed, he was no party to the issue to be 
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‘tried; and ‘was in no manner interested in ‘the ‘event of ‘the 
suit so far as it remained yet to be determined. This Court 
has ‘held that a ‘witness so sitnated is competent, and ' the 
judgment of the Circuit Court excluding his evidence must 
be reversed. 

[2.] It was objected that thedefendant had not shown 
or stated the facts he expected to prove by the witness; that 
‘his answer having been read to the jury, his evidence was 
before them; and that he having been properly’a party de- 
fendant to the cause, and an appeal having been entered, he 
eould not be examined. 

The witness having answered, and his sworn answer hay- 
ing been read to the jury in the hearing of the Court, the 
presiding Judge was thereby informed of the nature of the 
proof proposed to be made by him. 

(3.] His answer was not evidence for his co-defendant, and 
if it had been, at the time he made it, the defendant had no 
right of cross examination, ner the power to call his atten- 
tion to particular facts, and being no party to the issue now 
@o be tried, and his interest being in no manner involved, the 
appellant had a right to examine him and have his testi- 
mony. 

The error assigned on the charge of the Court in regard to 
the mode of calculating interests chargeable against execu- 
ters is in accordance with the repeated ‘decisions of this 
Court and must be sustained. 

The alleged error of the Court in the following assign- 
ments on the charge is abandoned. 

Ist. ‘I hat it was Wellborn’s duty to make returns, and thr 
he can derive no benefit from failing to do so, and respond- 
ing generally that he can’t tell. 

2d, That it isthe duty of guardians and executors to keep 
and render annual returns. 

3d, That it is the duty of a guardian or executor to man- 
age the property of their ceséui que trusts solely for their 
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‘benefit, ‘and that' he cannot ‘derive ‘a betiefit thereftom to him-~ 
‘self. 
4th. That the will of Joseph Gartrell appointed Rebecca 
his wife, his executrix and the guardian of his‘children, atid 
“ereated an express trust of them and their property, and‘if 
- Welborn on his marriage with the widow took upon ‘himself 
‘the trust, he was bound to account as executor and‘ guardian. 
Sth. That it was the duty of Wellborn'to have made annti- 
‘al returns as guardian and executor to the Court of Orditia- 
‘ry; and the law admits of no excuse ‘and the’ expense is tro’ 
“excuse, 
6th. That the returns of the Ordinary are evidence for the 
‘defendant, but when, in his answer, he'sets ‘up payments 
‘and expenses, not in his returns, he must prove them ; his ‘an- 
swer is not proof without evidence in support. 
4th. That what is responsive to thie bill is evidence forhim, 
until overcome with evidence equivalent to two witnesses ; 
‘but when he sets up, in avoidance, any defence, as that he 
“has received money or property, but has paid it aren this is: 
‘not evidence for him; he must prove it. 
8th. That when Mr. Wellborn’answers, that he tie pai 
‘away money or property of his ward for debts‘and in their 
‘education, but has kept no accounts, ‘and has forgotten ; this 
is'no excuse, he ‘was bound to keep accounts, 
9th. That it was the duty of Mr. Wellborn so to ‘employ 
‘the property of his wards as would be: most profitable ‘and 
“beneficial to them, and that he is liable for the hire of their 
‘negroes and the rent of their land, when the lands were'not 
‘eultivated by their slaves, and it is no excuse that as ‘he has 
“kept no accounts, he ‘has forgotten. 
10th. That if the jury believe there was fraud in procur- 
ing the deed from his wards for the Wilkes lands to himself, 
it is veid, and as he admits, Mrs. Rogers was under age, it 
was voidable as to her. 
1ith. That when Mr. Wellborn undertook to have a settle- 
‘ment’and division wih his wards, touching their property 
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and his guardianship and his executorship on the 10th of 
April,1833, it was his duty to have apprised them fully of their 
rights, by exhibiting to them in writing, a full and detailed 
account of his management and expenditures of their estate 
from year to year, and to have furnished them with a copy of 
their father’s will and had them advised and aided in settle- 
ment and division by some impartial friend; and that if this 
was not done, and Mrs. Rogers was ignorant of her rights or 
was deceived or misled by her confidence in the defendant, 
or if she was a minor, the deed of division is not binding on 
her, nor on any of them, if their property was still in his 
hands. 

As the above assignments of error are not insisted on in 
this Court, we will proceed to the consideration of those that 
are. 

[4.] It is assigned as error that the Court charged the jury, 
.that any conveyance made by Mrs. Rogers, when under age, 
is void. This charge, in the abstract, is too broad, and as 
applicable to the case in which it was given, depends entirely 
on whether it was against the interest of Mrs. Rogers, that 
the conveyance or conveyances were made. The deed 
of the twelfth December, 1832, conveying the land on 
Kemp’s creek, in Wilkes county, by the children to the 
executor, expresses a consideration of ten dellars, and that 
the full consideration and value was allowed to them jointly 
and severally in the distribution and division of the negroes 
and other property of Joseph Gartrell, deceased, which had 
been paid and allowed to them. In his answer, the defend- 
ant says, that the said deed was made to him to enable him 
to sell and convey the lands and reimburse himself in debts 
and expenses incurred as executor. If the estate had the en- 
tire benefit of this sale, and the land was sold for its value, 
and by that meaus other property was saved to the legatees, 
quite as valuable to them as the land would have been, which 
must have been disposed of to defray the expenses and pay 
the debts referred to, the infants were not injured by their 
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deed and i it cannot be avoided. This depends « on the proofs 
in the case. Executors should always proceed legally, and 
obtain orders for sale of property when the will does not 
direct or authorize it, and sell strictly in conformity to law, 
In such cases, when the sale is without fraud, he is liable for 
the price bid at the sale only, when he assumes the respon- 
sibility to sell without the sanction of the Court; he is bound 
to show the necessity for the sale, and account for the value 
of the property, whether it sells forit or not. This, it is true, 
he may prove from the circumstances of the case, but the 
jury should be satisfied. There can be no pretext for saying 
that the couveyance of the two negroes to the executor’s 
children, was to the interest of the parties making it, and the 
executor ought not to have recognized it as an instrument 
conveying the property, and he is as much liable to those who 
were under age when it was made, as if it had never been 
executed. 

[5.] The Court charged the jury that the legacy to John 
Gartrell lapsed on his death without heirs, and that Mrs, Ro- 
gers was entitled to one-fifth of it. John Gartrell survived 
the testator eleven years or thereabouts, and had received his 
legacy. Upon his death intestate, his estate having vested in 
right and possession, descended | to his heirs at law, and did 
not fall into the residuum of hi8 deceased father’s estate. It 
is urged that the Court simply mistook the name of John for 
Jefferson, whose legacy unquestionably did lapse, he having 
died before the testator, but it was a mistake calculated to 
mislead the jury, and to induce them to decrée against the 
defendant, one-fifth of the value of John’s estate. They 
were told that the complainants were entitled to it. 

[6.] The Court charged the jury, that when there is a will, 
it is the law of the executor’s duty, unless otherwise directed 
by a Court of Chancery. The Act of 1829, giving the Court 
of Ordinary power and jurisdiction to order the sale of any 
part of a testator’s estate, when it shall appear to be the in- 
terest of the estate that it should be sold, clothes the Court’ 
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of Ordinary, to that extent, with all the powers of a Court of 
Chancery, but that Act having been passed long since the 
Court of Ordinary passed an order of sale of some of the 
property of this estate, can have no application. My breth- 
ren, however, think, in which opinion I do not concur, that 
the Court of Ordinary had jurisdiction to order the sale un- 
der the Act of 1805. 

[7.] Exception is taken to the Court’s charge to the jury, 
that if the executor and guardian omit to keep annual ac- 
counts and make annual returns, they are held to strict proof 
that they have done their duty, touching the trust property, 
and that it is not enough for them to answer to a bill that 
they have done their duty, but they must prove it, and prove 
how and in what manner. Whether this charge be correct, 
depends on the construction placed on the terms, “strict 
proof,’ used by the Court. The failure of an executor or 
guardian to make returns according to law, is an omission 
of duty, and therefore a breach of trust, and throws upon 
him the burden of making such proof as shall be satisfacto- 
ry to the Court and jury, that he has discharged his trust in 
regard to the property with fidelity. He must establish it 
by proof, and his answer is not to be regarded except, when 
according to law, it may be evidence for him, and then such 
weight may be given to it asit may be entitled to, The Court 
and jury will examine*the whole case, the embarrassments 
surrounding the executor on one hand, and on the other his 
management of the property, and the necessary charges up- 
on it, and render a decree according to the justice and equity 
of the cause. 

The defendant is bound to account for the price of Stephen, 
and of Hetty and her children, and of the land, and if he 
does not adduce evidence satisfactory to the jury that he ap- 
plied the proceeds of the sales to the payment of the debts. 
and liabilities of testator’s estate, he must account in the man- 
ner hereinbefore stated, and according to the charge of the 
Couit. 
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[8.] The Court charged the jury, that “if they believe 
Mrs. Rogers signed the instrument called a receipt and set- 
tlement, and dated on the 28th December, 1839, just ‘before 
her marriage and after she was twenty-one years of age, but 
while she and her property were still under Wellborn’s con- 
trol and management, and while the relation of guardian 
and ward still continued between them, that receipt and set- 
tlement are no bar, but she may go behind them and open 
the settlement, more especially if she was not, at the making 
of that receipt and settlement, fully apprised of her right by 
an exhibition of the will of her father, atid a statement in 
writing of his acts, as executor and guardian; or if there was 
any fraud or concealment, or undue influence exercised 
by the defendant.” This charge is excepted to, but it is in 
the main right. Although the actual relation of guardian 
and ward ceased, on Mrs. Rogers attaining the age of eigh- 
teen, yet if she and her property remained with the defend- 
ant, and he managed and controiled both, she relying im- 
plicitly on his rectitude in the management, up to the time 
of her giving the receipt, although she had long passed the 
age of twenty-one years, the presumed influence arising du- 
ring the existence of the relation will be considered as oper- 
ating at the time, especially if the settlement was made ex- 
clusively on the exparte statement of the executor. This 
was a settlement between executorand legatee, but that under 
its circumstances does not vary the case. He had married 
the testamentary guardian, and if he had no legal right to 
assume the position of his wife in that character, he did it 
in fact and acquired all the influence of the actual relation, 
and perhaps more, from his stepping into the place of her 
father, which seems to have continued, without the slightest 
abatement, down to the period of the settlement, the giving 
of the receipt, and to the marriage which took place a few 
days after. The receipt and settlement thus given and made 
are no bar to the opening of the account. 

{9.) The Court further charged the jury, that “the statute 
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of limitations does not run against a trust, so . long as the 
trust exists, and although it begins to run when there has 
been a final settlement by a guardian, with his ward and the 
ward and his property have left the care and control of his 
guardian, yet so long as the property remains in the posses- 
sion of the guardian the trust continues, and the statute does 
not begin to run, notwithstanding any settlement, so that if 
the jury believe, Mrs. Rogers’ legacy remained in Mr. Wel- 
born’s possession up to the time of her marriage in 1839, 
and she has been a feme covert ever since, the statute of 
limitations has never yet begun to run against the complain- 
ants, for she is the meritorious cause of the suit,and it would 
survive to her in case of Mr. Roger’s death.” This charge is 
excepted to. It has been held with strong reason and on sound 
principle that an “tnbroken continuance of a guardian’s 
management of his ward’s property, after the ward has at- 
tained majority, is, in effect, a continuance of the guardian- 
ship as to the property; and between the same parties, the 
same principles must be applied to the accounts subsequent, 
as to the accounts during the period of minority. And this 
jealous watchfulness of transactions, which, from the rela- 
tion between the parties, are so open to fraud, has been ex- 
tended, when all accoynts relative to the guardianship, were 
previously settled and the connection was at an end; but the 
transaction impeached, appeared to have grown i of the 
former relation.” Mellish vs; Mellish,1 Si. Stu. 145; Morgan 
us. Morgun, 1 Atkins 488 ; Goddard vs. Carlisle, 9 Price 183; 

Wright vs. Proud, 13 Vesey 138; Wood vs. Downs 18 Ve- 
sey 127; Revel vs. Harvey, 1 Sim. and Stu. 507. This doc- 
trine applies to transactions between the parties, and goes to 
the extent that they may be enquired into, notwithstanding 
a settlement for the same causes, and under like circumstan- 
ces that settlements between trustees and cestui que trust 
may beenquired into. The whole matter may be opened and 
the accounts looked into, when the circumstances show undue 
influence, improper interference, fraud or the like. If there 
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has been a settlement and a receipt given, that fixes a point 
from which the statute begins to run, and puts an end to that 
technical kind of trust, against which the statute of limita- 
tions is nota bar. But if the settlement is made between 
trustee and cestui que trust, the former from his peculiar re- 
lation to the latter, being presumed to have a decided influ- 
ence over her, without exhibiting his accounts, that alone 
throws a suspicion upon the transaction, and the cestui que 
trust may at any time within the statutory bar institute suit 
and have the settlement examined into, Ifa fraud be dis- 
covered in the settlement, the statute does not begin to run 
until the fraud is discovered, if the party labors under no 
disability, and is not in laches. 

[10.] If the cestui que trust be a feme sole, and marry af- 
ter the settlement before the discovery of the fraud, the sta- 
tute does not run against her during the coverture. 

{11.] If the actual trust be terminated, but the trustee con- 
tinues to exercise the same control of the property and influ- 
ence over the person, that he had during its existence, so as 
to retain power or sway over the will of his former cestui 
que trust, and stifle enquiry into his conduct, that will pre- 
vent the running of the statue. The connection must be so 
wholly at an end, as to indicate that the cestui gue trust is 
no longer controlled by the influence which prevailed during 
the existence of the relation. If for any cause the statute of 
limitations does not begin to run against a feme sole, and she 
marries, it remains suspended during her coverture. 

[12.] The Court further charged the jury that “the bequest 
of the negro Allen to Joseph Gartrell, made the said Allen 
chargeable with the debt of Abram Simons, and that the 
executrix, Rebecca Gartrell and defendant Gartrell had no 
right to pay the debt out of the residuary estate.” Error is 
assigned on this charge. The testator bequeathed certain 
land and negroes to his son Joseph Gartrell, and added, “and 
also Allen, when I pay captain A. Simons what I owe him.” 
The debt to Simons was to be paid. When “I pay,” is the 
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language of the testator. When his estate should pay that 
debt, and not before, Allen was to become the property of his 
son Joseph. He should remain and work or be hired. and 
contribute the proceeds of his hire and labor vuwards the 
payment of the debt, before he should become the property 
of his son Joseph. He was not chargeable otherwise with 
the payment of the debt. 

What we have already said in reference to the matter of 
the second request made of the Court, to charge the jury by 
defendant’s counsel, is perhaps sufficient. If the influence 
acquired by Wellborn over Mrs. Rogers in his character of 
guardian continued down to the period of her marriage,so as 
to repress all apprehension, on her part, of fraud in the settle- 
ment, the saving in the statute did not begin to run, and af- 
ter marriage the statute protected her from its operation. 

The third request of the defendant’s counsel made of the 


Court to charge as to the effect of his answer as evidence in . 


the particulars specified was a legal request, and it ought to 
have been given as asked. It would have been the duty of 
the jury, after giving due effect to the answer, to have looked 
through the whole case, and to have ascertained from the 
evidence before them, whether it was overcome in these par- 
ticulars. 

We have gone through the case and considered all the 
errors assigned, which were insisted on in this Court and our 
judgment is that the judgment of the Court below must be 
reversed, and a new trial ordered. 


Judgment reversed. 
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Jess—E SANDERLIN and WILLIAM SANDERLIN, administrators of 
Henry Sanderlin, deceased, plaintiffs in error, vs. Saran E, 
SANDERLIN et al. defendants in errer. ° 


{1.] Itis not proper, that a question to a witness, should assume that he has 
made a statement which, he says, he has not made. 


{2.] A slave passed from the father to the son, on the marriage of the son, the 
question was, whether the slave so passed as a gift, or as aloan. The father 
had said, a month before the marriage, that he intended to give the son the 
slave. 

Held, that evidence of this saying was admissible against the father. 


[3.] A bill containedastatement that II.S. died “seized” of acertain slave. Thean- 
swer said that H. 8. and J. S. called on the defendant to bear witness that 
H.S. held the slave as a loan. 

Held, that this was responsive. 


{4.] An admission that a gift ofa slave has been cancelled, is that from which 
a jury is authorized, though not bound, to infer a delivery back of the slave. 


In Equity from Randolph county. Tried before Judge 
Krppoo, at May adjourned term, 1857. 


Sarah Sanderlin and others, as heirs and distributees of Hen- 
ry Sanderlin, decd., filed this bill against Jesse and William 
Sanderlin, administrators of said deceased, tocompel them to 
account for a negro man named Elias, which compiainants 
alleged belonged to the estate of intestate. 

It appeared that Jesse Sandlin, one of the defendants, was 
the father of deceased. That Jesse, before the marriage of 
his son Henry, owned the boy Elias; that shortly after the 
marriage of his son, which occurred about the first of Janu- 
ary, 1847, the father gave the boy to his son, or permitted 
him to go into his possession, where he remained until Hen- 
ry’s death, about the last of 1851. 

After Henry’s death, his father took possession of the ne- 
gro, claiming him as his own, and alleging that he had only 
loaned him to his son, and that if he had in the first instance 
given the boy to Henry, that afterwards it was agreed between 
them that he should hold him as a loan, and not as a gift. 
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The question was, whether the negro was held by Henry 
Sanderlin, in his lifetime, as a gift, or a loan from his father. 

The first witness examined for complainants was Isaiah 
Holmes, the father of Mrs. Sanderlin, who testified that in the 
spring of 1847, Jesse Sanderlin told him, that he had given 
Elias to Henry, and Bob to William, and had charged each 
$500. That Henry married the daughter of witness in De- 
cember, 1846. They went to house-keeping the latter part 
of January, 1847. The negro Elias went into Henry’s pos- 
session in February or first of March, 1847, and remained 
there until Henry’s death, in December, 1851. Negro worth 
$1206, annual hire $150. 

1, Complainant then proposed to prove by the witness the 
amount of property owned by Jesse Sanderlin. The defendant 
objected to the question; objection overruled, and defendant 
excepted. 

2. Before the cross examination this witness was asked by 
defendant’s counsel, “If he had not told James Newton, at 
the April term of the Superior Court, that he had told Wm. 
Johnson, after the death of Henry Sanderlin, that said boy 
Elias did not belong to witness, nor to Sarah E. Sanderlin, and 
never had, but belonged to Jesse Sanderlin, and he had known 
it all the time,for Jesse Sanderlin paid taxes on him?” To 
which question witness answered, No. Defendant’s counsel 
then proposed to ask witness “that if he had told Johnson or 
Newton such things,‘had not he, witness, told the truth.” 
To this question complainants’ counsel objected. The Court 
sustained the objection, and thisruling constitutes the ground 
of defendants’ 2d exception, 

3. The counsel for defendant then asked the witness how 
much property he, witness, was worth or owned. Counsel 
for complainant objected. The Courtsustained the objection 
and defendants excepted. 

4, Lewis Sanderlin, examined on the part of complainants, 
testified that about a month or two before the marriage of Hen- 
ry Sanderlin, Jesse Sanderlin, his father, told him (witness) that 
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Henry was going to marry Miss Holmes, and when he mar- 
ried he intended to let him have Elias. Counsel for defend- 
ant objected to complainant’s proving the intention of Jesse 
Sanderlin a month or two before the marriage of his son. The 
Court overruled the objection and defendant excepted. 


5. After the testimony was closed, the. Court, amongst oth- 
er things, charged the jury that if the negro was a gift, then 
the father had no more right to the property than a stranger. 
He might, for a valuable consideration, buy him back and 
then give or loan him at pleasure. Buta mere agreement 
after the gift, that it should thenceforth be considered a Joan 
and nota gift, without a consideration or change of possession, 
would not pass the title back from the sen to the father, es- 
pecially if done to avoid the payment of the son’s debts. In 
such a state of facts the presumption would be that the trans- 
action was not bona fide, and therefore a nullity. 

The Court was requested to charge the jury as to the re- 
sponsive character of a certain part of defendant’s (William 
Sanderlin) answer. The allegation of the bill was that Henry 
Sanderlin died seized and possessed of Elias as his own right 
and property. Defendant answered that “he died possessed 
of the negro, but not as his own right and property ; the ne- 
gro was the property of Jesse Sanderlin, and that he, defendant, 
had been called on by Jesse and Henry Sanderlin to witness 
that the negro was a loanand not a gift.’ The Court held 
and instructed the jury that the first part of this answer was 
responsive to the bill; the latter part wasnot. To thischarge 
and instruction defendant’s counsel excepted. 


6. Defendant’s counsel requested the Court to charge the 
jury, 

Ist. That in equity cases it requires the’ evidence of two 
witnesses, or one witness and corroborating circumstances to 
overthrow the answer of defendant. 

2d. That corroborating circumstances alone will not over- 
come the answer, but it must be taken as true unless it is dis- 
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ani by two witnesses, or by one witness and corrobouating 
circumstances, 

3d. ‘That whatever is contained in the answer is evidence, 
if it is responsive to the bill, or in explanation of what is re- 
sponsive thereto. 

4th. If the negro went into possession of the son as a loan 
it remained a loan unless it was afterwards changed by the 
parties. 

5th. If the jury, from all the evidence, believe it was in- 
tended as a loan, and so understood by the parties, then they 
must find for the defendants. 

6th. The Court, after reading over each of the above 
charges, at the end of each, remarked, “ Yes, gentlemen that 
is law,’ without any other or further charge, or remark, 
And to this manner of charging, defendant excepted. 

7th. Defendants counsel then requested the Court to charge 
the jury, that if the: negro went into the possession of the son 
as a gift, and the father and son afterwards rescinded the gift 
and agreed to make it a loan, then it became a loan, and no 
other person had aright to interfere with it, which charge the 
Court refused to give, and defendant excepted. 

Defendant further requested the Court to charge the jury, 
that if the jury should even believe that the negro was a gift 
in the first instance, still if the parties agreed that it should 
be changed, and the defendant took back the negro and let 
his son have it as a loan, and ifthe son consented to this for 
the purpose of benefitting himself, either by thus running no 
risk of the negro’s dying, or for any other valuable consider- 
ation, that he had a right to make the change, and he thereby 
parted with the title, which charge the Court refused to give 
and defendant excepted.: 





Doverass & Doverass, and Tucker & Bett, for plaintiffs 
in error, 


Perkins, Barry, Hoop & Rosinson, contra. 
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By the Court.—Bennina, J. delivering the opinion. 


Did Henry Sanderlin, on his marriage, receive the slave 
from his father, Jesse Sanderlin, as a gift, or asa loan? If, as 
a gift, was the gift cancelled and the slave given back to the 
father ? 

These are the two main questions in this case. 

The Court allowed the “complainants to prove the value 
and kind of property of Jesse Sanderlin.” The first excep- 
tion is to this decision. 

Is the fact, that a man was able to do a thing which, he 
perhaps, ought to have done, evidence that he did it? Doubt- 
ful, certainly. 

Judge McDonald is clear, that the Court erred in this de- 
cision, and the other two members of the Court are not pre- 
pared to say, that he is wrong in that opinion, They are 
clear that there were errors on other points, and that makes 
it the less necessary, that they should express a more decided 
opinion on this point. 

The second exception is thus stated: “That the Court err- 
ed in refusing defendant’s counsel to ask witness, Josiah 
Holmes, if he told the truth when he told William Johnson 
that the negro did not belong to him, witness, nor to Sarah 
E. Sanderlin, nor never did, but belonged to Jesse Sanderlin, 
and that he had knownit all the time, for that Jesse Sander- 
lin had, all the time, paid taxes on him.” 

[1.] It is assumed in this question that the witness had 
told Johnson a particular thing. The witness had denied 
telling Johnson that thing. This, therefore, was an assump- 
tion which the counsel asking leave to put the question, was 
not authorized to make. It was right in the Court, therefore, 
to refuse leave to put the question. 

The second exception then is not good. 

The same is true of the third. The quantity of property 
owned by Holmes, though he was Mrs. Sanderlin’s father, 
could not possibly have any bearing on either of the issues. 
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One of the questions being, whether the slave passed from 
Jesse Sanderlin, the father, to Henry Sanderlin,the son, as a 
gift, or as a loan, the intentions of Jesse, existing even so long 
as a month before the time when the slave did so pass, were 
entitled to some respect. And if they were entitled to any 
respect, however small, evidence of them was admissible. 

There is nothing, then, in the fourth exception. 

The bill states that Henry Sanderlin died “seized and pos- 
sessed, as of his own right,” of “a man slave named Elias,” 
“which slave had been in the possession and under the con- 
trol of said Henry for more than four years immediately pre- 
ceding his death, as of his own right and property.” 

This statement amounts to saying that Henry Sanderlin 
held the slave as his own property, and not as a loan from 
anybody. 

A part of the answer of Wm. Sanderlin is in these words, 
“that he (Wm. Sanderlin) was called upon by Jesse Sander- 
lin, the father of said Henry Sanderlin deceased, and the said 
Henry, to witness that said boy Elias was only loaned to the 
said Henry, deceased, and not given to him.” 

This part of his answer the Court held not to beresponsive 
to the statement aforesaid, in the bill) Two of us, Judge 
- Lumpkin and myself, think that it was. 

[3.] The answer toa bill has to be upon the “information,” 
as well as upon the knowledge, remembrance and belief, of 
the party answering. He, therefore, is directly called on to 
state what his “information” is. 

The Court refused to charge the following request : 

“If the negro went into the possession of the son as a gift, 
and the father and son afterwards rescinded that gift and 
agreed to make it a loan, then it became a loan, and so re- 
mained, and no other person has a right to interfere with 
it.”’ 

Was there any evidence to authorize this request? Judge 
McDonald thinks that there was not. Judge Lumpkin and 
myself think that there was. 
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Hay, a witness of the complainants, testified that he heard 
Jesse Sanderlin say that he “had let Wm. Sanderlin have 
Bob,’ and charged him to him at five hundred dollars, and 
had let Henry have Elias, intending to charge him in the 
same way, but neglected to doit: afterwards finding the boysin 
debt, and fearing they might get into difficulties, he proposed 
to let them have the negroes as a loan. Henry hesitated a 
moment and then said he would do it, that he believed he 
would rather take him that way, for if the negro died he 
would not lose him.” 

This amounts toa statement by Jesse Sanderlin, that the 
gift had been rescinded, and in its place a loan of the negro 
substituted. 

And:such a statement is, in the opinion of Judge Lumpkin 
and myself, sufficient to authorize a jury to infer that every 
thing took place necessary to make the rescision and substi- 
tution good; and therefore, sufficient to authorize a jury to in- 
fer that a delivery, (either actual or symbolical) of the negro, 
by the son to the father, anda redelivery by the father to the 
son, took place. True, we two do not think that a jury would 
be bound to infer this, but merely that they might do so. 
And certainly a jury ought not to do so if the other evidence 
was such as to satisfy them that the inference could not be 
made. These are questions for the jury. 

But if the statement amounted to this much, it was suffi- 
cient to authorize this request. The Court, then, in the opin- 


. ion of Judge Lumpkin and myself, ought to have charged the 


request. 

The rest of the Court’s charge needs but a single remark. 
The contest in the case was between the father, and the rep- 
resentatives of the son, not between the father and creditors 
of the son. Therefore, it was quite immaterial, whether the 
cancellation between father and son, if there was a cancclla- 
tion, was made to defraud the son’s creditors or not. 


New trial ordered. 
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McDonatp J., dissenting. 


When a gift is perfected by the delivery of the property to 
the donee, in order to convert the gift into a loan, the proper- 
ty must be revested in the donee, for by the gift the title pass- 
ed from him. To do this there must be either a conveyance 
in writing, or an actual or symbolical delivery of the proper- 
ty, and there being no evidence of either in this case, the 
presiding Judge ought not to have given the charge, on that 
point, as requested by the defendant’s counsel. 

The property remained in the possession of the donee down 
to his death, if indeed there was a gift; and there having been 
no conveyance or redelivery of the property to the original 
donor, toconsummate a gift from Henry Sanderlin to Jesse 
Sanderlin, the charge ought not to have been given. 

If the property had returned to the possession of the donor 
and had remained with him, the admissions of the donee that 
the gift had been cancelled, made while the property was in 
the possession of the original donor, would have been ad- 
missible. 


CuarLes CLEGHORN, et al., plaintiffs in error, vs. Witiiam E. 
Love, defendant in error. 


[1.] It is competent for a Court of Chancery to adjust, in one suit, the rights of 
all parties who complain of the breach of a trust growing out of the same 
transaction, when an investigation of one involves an enquiry into the other. 


{2.] If trustees to sell and pay debts, sell within a reasonable time for a fair val- 
ue, and apply the proceeds faithfully to the payment of the debts, they have 
discharged the trust to that extent. 

{3.] The sale of property of the same defendant is no evidence to prove the 


value of. property of the same kind sold a month afterwards. 


{4.] When three persons call another asideto speak to him, what one says ia 
the presence and hearing of the others, is evidence against all. 
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[5.] To enable the Court to determine whether sayings of a person, proposed to 
be given in evidence, were properly admitted, the sayings must be set out in 
the record, and the same in respect to the parts of bill in answer proffered to 
be read. 


{6.] Exceptions must be plainly and distinctly set forth in the record, or the 
Court cannot consider them. 


[7.] Decretal verdict sufficiently certain when the Court can execute it. 
[8.] New trial granted if the verdict of the jury be against the evidence. 


[9.] Trustees cannot deal with each other in the trust property, and cannot sell 
to another any portion of the trust property without the assent of the cestus 
gue trust, who must be competent to assent. 


(10.] All debts embraced within a trust for payment of debts should be paid. 


[11.] Trust for payment of husband’s debts, surplusto wife, the surplus, if de- 
creed to husband, should be in trust for the wife, and the wife ought to be a 
party.—McDona.p. 


In Equity, inthe Superior Court of Muscogee county. 
Tried May Term, 1857. Judge E. H. Worritr presiding. 


William E. Love filed his bill to the November Term, 
1853, of said Court, against Cleghorn, and Mrs. McDougald, 
the administratrixof Daniel McDougald, alleging that on the 
1st Tuesday in May, 1849,certain negroes of complainants, 17 
in number, were sold by the Sheriff under fi. fas., but these 
fi. fas. amounted to less than the value of the negroes; that 
Daniel McDougald, confederating and combining with Cleg- 
horn to purchase the property for less than its value, repre- 
sented to the persons who werc at said sale for the purpose 
of bidding for the slaves, that they were bidding for the slaves 
for the benefit of complainant and his family ; that their pur- 
pose was to bid off the same, sell enough to pay Love’s debts, 
and give the remainder to Love, or settle it on his family; 
that in consequence thereof, the persons present declined to 
bid,and the negroes were knocked off to McDougald and 
Cleghorn at a nominal sum; that at the time of the sale 
Love was absent from the State, but on his return was in- 
formed of the above, and not doubting the sincerity of the 
parties, didnot immediately call on them to redeem their 
promises; that several times in 1852 and 1853 he, Love, 
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conversed with Cleghorn, (McDougald being dead,) in rela- 
tion to the matter, and he always admitted the facts as sta- 
ted above, and promised to carry out the said arrangement ; 
that in the early part of the year 1852, he called on Cleghorn 
for one of the negroes for a nurse, and was put off; but that in 
May, 1853, he demanded a portion of the negroes, when 
Cleghorn refused, and denied his (Love’s) right to any of 
them; that he has sold some of the negroes, holds the others 
and claims them; that the negroes, at the sale, were worth 
fifteen thousand dollars, which was enough to pay the debts 
and leave a balance of eight thousand dollars, 

The prayer of the bill was that the sale be declared fraud- 
ulent; that defendants be declared trustees for Love; that an 
account be taken, and for general relief. 


The defendant, Cleghorn, by his answer admitted the sale, 
but denied being present at the sale, or that there was any 
combination or agreement with McDougald, or that he was 
represented by an agent; that he never bid or authorized any one 
to bid for him. Says his information is, that McDougald did 
not bid, but that Robt. B. Alexander bid off and took posses- 
sion of said slaves. 

He says the negroes were of bad character, and the title 
was in doubt, it being thought they had been fraudulently 
conveyed to Love, by his father-in-law, James S, Calhoun, 
that the negroes were liable to a fi. fa. controlled by Dr. Bos- 
well vs. Calhoun, which was levied on them. 

He denies that he ever made any arrangement with Mc- 
Dougald or any one else, to purchase said property, but says 
he is informed that Robt. B. Alexander, as agent for Love 
and Calhoun, did bid it off to re-sell and, if possible, pay the 
debts of Love and Calhoun; that Alexander sold to defend- 
ant, and defendant to Daniel Griffin, nine of said negroes a; 
$2,100, their value; that on the day of the purchase of the 
negroes by Alexander, he, Alexander, gave defendant an or- 
der to the Sheriff to make defendant titles to the negroes pur- 
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chased by him, Alexander, meaning the remainder not be- 
fore that time sold by Alexander, and that his bill of sale from 
the Sheriff was made in pursuance of said order; that at the 
same time, in compliance with the request of Alexander, who 
was in feeble health, he also took the title to Louisa and her 
children; that he has never had any interest in these ne- 
groes, but did this for the accommodation of Alexander; that 
Alexander sold Louisa and her children to Dr. Billing for 
$1,500, and this defendant executed the title to Billing; that 
all this was done as the friend and agent of Alexander. 

He denies all combination, and denies any admissions 
as charged in the bill, or that he was present at the sale. 

Mrs. McDougald, administratrix, answering, says the ne- 
groes were Calhoun’s and not Love’s; admits they were le- 
vied on as Love’s, and says they were also levied on as Cal- 
houn’s; she denies that Daniel McDougald had anything 
whatever to do with said slaves, orcombined with any one, 
or made any representations, or purchased any of said slaves, 
denies, on information, that bidding was suppressed, or was 
merely nominal; says that Alexander bid them off as agent 
of Calhoun, to pay certain confidential debts, and answers in 
substance what Cleghorn did. 

The defendants amended their answer, setting up the agree- 
ment between Alexander, Love and Calhoun, and allege the 
sale by Alexander of one slave to Mrs. Sankey, one to D. Grif- 
fin, four to Dr. Billing, one to Dr. Boswell, five to Cleghorn, 
and four to D. Griffin; for all of which Alexander received in 
payment debts of Love, and of Calhoun; that Cleghorn has paid 
about $2,700 of the debts of Love, specifying the debts paid; that 
they are informed Love consented to the arrangement and 
ratified it, and again say what he, Cleghorn, did in the mat- 
ter, was as agent and friend of Alexander. They say that 
Alexander and McDougald were solicited by Calhoun to 
purchase said negroes and prevent a sacrifice, and to re-sel 
at private sale—which was without consideration ; that large 

VOL. xxIV.—38 
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sums of mouey have been paid out by Cleghorn, as the agent | 
of Alexander, in paying the debts of Love and Calhoun; that 
this was done with the consent of Love; and that McDou- 
gald took no part in the sale of said negroes; and they plead 
the statute of limitations of four years. 


Upon a general] replication filed, the parties went to trial, 
and the complainant introduced the following testimony: 


John H. Davis swore that about the 15th of April, 1849, 
just before Calhoun and Love left for Mexico, Love, Cleghorn 
and witness metin a room in the Oglethorpe House, to see 
what amicable arrangement could be made, if any, in regard 
to the sale of the property of Love advertised, for the purpose 
of saving something for Col. Calhoun’s family; that witness 
met at the instance of Calhoun; that it was suggested by some 
one that they go to see Daniel McDougald; that they went 
out to find him, but did not do so, 

Adolphus S. Rutherford swore that on the first Tuesday in 
May, 1849, as Sheriff, under f. fas. in favor of John L. Mus- 
tian and others, he sold, as the property of Love, 18 negroes, 
which were bid off by R. B. Alexander, at the aggregate 
price of $3,830; that it was announced by Alexander that an 
arrangement had been made by which the property of Love 
was to be bought in and sold at private sale, to pay the debts 
of Love, and see if something could not be saved for Mr 
Calhoun’s daughter; that the purchase money was not paid, 
and he received no money except $2600n a ft. fa., and $268 
costs on the fi. fa., which Cleghorn paid him; that he sold 
on the same day, city lots 35, 36, 37 and 38, as the property of 
Love, which were bid off by Alexander at $150, and no mon- 
ey was paid; that it all seemed to be understood, and the at- 
torneys for the plaintiff in 7. fas. made the settlements them- 
selves; that on the Tuesday in April previous, he sold, as the 
property of Love, under a fi. fa., nine negroes for $4,393 : 

that he received no money at this sale; the matter was ar- 
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ranged between the parties; McDongald and Alexander were 
at the sale in May; Calhoun and Love were not; don’t re- 
collect as to Cleghorn. He proved the first three exhibits to 
the brief. 

Joseph L, Lee swore he was at the sale in May; that just 
before the negroes were put up, McDougald, Alexander and 
Cleghorn took him off, and Alexander, in presence of the other 
two, told him they had made an arrangement to bid off the 
property, and were to sell the same again at private sale, and 
pay the debts of Love, and see ifthey could not save some- 
thing for Calhoun’s daughter. McDougald and Cleghorn said 
nothing, but were near enough to hear; that Alexander asked 
him not to bid, and he did not do so; the negroes were put 
up, and the above announcement made publicly by McDou- 
gald and Alexander. He proved the value of the slaves at 
the sale to be $5,350; the value now to be $9,400, and their 
average annual value $665; that before the sale, McDougald 
or Alexander requested him to get a statement of the judg- 
ments and executions against Love, and he found in office, 

fi. fas. against Love, to the amount of $9,346 21; that this 


GY 2 


included the fi. fa. of Mustian; and after Sito able thereon 


‘the credit of the April sales, there were f. fas. againt Love 


to the amount of $5,177; that Love married a daughter of 
Calhoun, who originally owned the slaves and the lots; that 
Calhoun and Love lived together. 

John L. Mustian testified he was at the April sale, and 
bought the negroes sold for $4,370; that he paid no money, 
but had the oldest f. fa., and credited it with that amount; 
that his 7. fa. was between eight and nie thousand dollars; 
that after the April sale he, Alexander and McDougald met 
in Holt’s office, when it was agreed that Griffin was to pur- 
chase the city lots at five thousand dollars, their value, and 
he, Mustian, was to take the notes of Griffin for the balance 
due on his A. fa.; that he was atthe sale in May, 1849, 
when McDougald, Cleghorn and Alexander being present 
made the statement specified by Lee, except that Louisa and 
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her three children were to be saved for Mr. Calhoun ; that 
the agreement’ about the Griffin notes not having been 
consummated, witness bid for the negroes, and run them up 
to enough to pay his fi. fa. He took the notes of Griffin for 
the balance due him from Love; he testified the same as 
Lee about the value of the negroes. 

I. A. Brokaw swore that after the sale, he sued Love and 
garnisheed Cleghorn, and afterwards met Cleghorn, who of- 
fered to buy his claim; witness refused to sell the claim at a 
discount, or to dismiss his garnishment; Cleghorn asked to 
let him have the note on Love, and he would see what he 
could do with it; he, in a short while returned, and told wit- 
ness his claim was not old enough, but if he would date it 
back, he would be able to use it, and would take it; witness 
refused ; Cleghorn pressed him to dismiss the garnishment ; 
witness refused, and Cleghorn replied, “I dont care; I’ll be 
damned if I dont swear out;” witness has a claim against 
Love, aud expects, if Love recovers, to get his debt. 

Joseph Kyle was atthe sale to buy the boy Richard; the 
statement was made that the negroes were to be bid off for 
the benefit of Calhoun and Love; he was requested and did 
not bid; that afterwards he met Alexander and McDougald ;- 
they offered to sell Richard, and he agreed to buy him at 
$700; that he had a small claim on Love, which they agreed 
to take in part payment, but Richard-not wanting to live with 
him, he did not take him. 

Complainant closed, and defendants introduced the fol- 
lowing testimony: | 

Mrs. Sankey, who swore that the bill of sale to the boy 
Joe, was made to her by the Sheriff, and that the considera- 
tion she gave was two notes on her brother, Love, for about 
$900. ’ 

Dr. Billing swore that in 1849, he bought Louisa and three 
children of Alexander ; that he made the trade with Alexan- 
der; that Love and Calhoun owed him $1,044; that he gave 
this debt and $500 for said negroes; that they were not 
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worth more than $1,200; that Boswell had a claim on Cal- 
houn, and by agreement, he paid the $500 to Boswell; that 
before Love left for Mexico, in the month of April, 1849, 
he had some conversation with him about his claims, 
when Lovetold him Alexander would arrange them; and 
that after Love returned, he told him of the arrange- 
ment he made with Alexander, his purchase of the ne- 
groes, how he paid for them, also of the payment of $500 
to Boswell, and that Boswell had taken the boy Floyd at 
$700, in payment of the balance of said debt, and all he had 
heard of the disposition of the property by Alexander, and 
Love said it was all right, and expressed his satisfaction at 
what had been done; that he told him how the sale in May 
had been conducted ; that Boswell controlled the Foster /, 
fa., and he paid Boswell by order of Alexander. 

Dr. Boswell swore he was an endorser on the fi. fa. of Fos- 
ter vs. Calhoun and others, and as endorser, paid $2,500. and 
got atransfer thereof; that he took in payment of the 
fa. Floyd and $500; that this agreement was made with 
Alexander, and Boswell paid him the money by Alexander’s 
order; that this 7. fa. had been levied on the property as 
Calhoun’s, and was advertised; that it was agreed by him and 
Calhoun that he was to have on his f. fa. $1,200 out of the 
May sales. 

4. K. Ayer swore to the market value of Polly and her 
children, and Aggy and her children, and thinks their mark- 
et value to have been about $2,100; that he was a dealer in 
slaves. 

Cleghorn then proved the payment by him of the debts of 
Love tothe amount of about $2,000, shortly after the sale in 
May. 

Seaborn Jones proved that Love never owned the negroes, 
but that they belonged to Calhoun. 

Defendants then read in evidence the originals of all the 
papers alluded to, and closed. 
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The Court charged the jury, and they returned a verdict 
for complainant for $4,954 2S, and that the executions, notes 
and account offered by defendants as vouchers, except the 
amount paid on the Foster fi. fa., be satisfied. 

At that Term of the Court the defendants moved for a new 
trial on the following grounds: 

Ist. Because the Court refused to dismiss the blll at the 
hearing. 

2d. Because the Court erred in admitting the evidence of 
Lee, Rutherford and Mustian, to prove the value of the ne- 
gres now, and their value for hire. 

3d. Because the Court admitted the evidence of Ruther- 
ford, of the sale in April, 1849. 

4th. Because the Court admitted the evidence of Ruther- 
ford, as to the sale of the city lots. 

5th. Because the Court erred in admitting the evidence of 
Lee, as to what Alexander told him at the market house. 

6th. Because the Court refused to allow defendant to prove 
what Alexander said when he sold the negroes to Billing. 

7th. Because the Court refused to allow defendant to read 
in evidence certain parts of complainant’s bill. 

8th. Because the Court refused to allow defendants to read 
as evidence certain portions of their answers. 

9th. Because the jury found contrary to the charge of 
the Court—the Court charging them as follows: 

Gentlemen of the Jury:—The complainant charges, that 
on the Ist Tuesday in May, 1849, seventeen of his negroes 
were seized by the Sheriff and sold under executions against 
him; that McDougald, Alexander and Cleghorn were pres- 
ent at said sale, and represented that they wanted to buy said 
negroes as low as they could, and then sell them at private 
sale and pay complainant’s debts, and the remainder, if any 
left, turn over to complainant, prevented bidding at said sale, 
and the consequence was, his property was sold below its 
value. 

Complainant contends that he should recover of defend- 
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ants, because McDougald, Alexander and Cleghorn agreed 
to bid off his property at Sheriff’s sale, sell itat private sale, 
pay his debts, and turn over the balance to him; that they 
did bid off 17 negroes at the nominal sum of $3,330, but paid 
no money; and that there is now in the hands of Cleghorn, 
a large amount of property unaccounted for, after the pay- 
ment of some of his debts. 

If you believe McDougald, Alexander and Cleghorn attend- 
ed the Sherifl’s sale, and prevented competition in bidding 
by the bystanders, by any act of theirs, any representatien of 
theirs, and furthermore, if you believe they did thus purchase 
the complainant’s property for less than it was worth in the 
market, and that the complainant did not authorize them to 
do this, then it was a fraud on the rights of Love, and Cleg- 
horn is liable forthe present value of the property so pur- 
chased and bid for, from said sale until the present time. 
Again, if you believe it was not as I last stated, but that there 
was an agreement between Love, McDougald, Alexander and 
Cleghorn, that they should attend the sale and purchase the 
property of complainant, and then sell it tothe best advantage 
at private sale, and with the proceeds pay complainant’s 
debts, and if any remained after paying his debts, to hand 
him, complainant, over the balance, and that McDougald) 
and Cleghorn did attend said sale, bid off the property, and 
paid the debts of complainant, or any of his debts, then Cleg- 
horn is entitled toa credit for whatever amount of debts of 
Love he thus paid, and ifany sum was left over in his hands, 
that sum the complainantis entitled to atthe hands of the 
defendant, Cleghorn. The defendant contends that amongst 
the claims he thus paid off, was an execution against James 
S. Calhoun, and that he is entitled toa credit for the sum of 
$1,200 which he paid for that execution. Now, gentlemen, 
that depends upon the fact whether or not the complainant 
authorized the defendant to pay a debt of Calhoun with the 
proceeds of complainant’s property. If the property was 
complainant’s, and he did not authorize the defendant, Cleg- 
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horn, t to pay y Calhoun’ s debts, the defendant i is not eusilindas to 
a credit for this amount. 

Defendant contends that in carrying out the objects of 
McDougald and Alexander, he has paid off a large amount 
of executions, notes and accounts against complainant; com- 
plainant contends they are not paid; instead of that, the de-- 
fendant, Cleghorn, has taken to himself transfers of the exe- 
cutions, and left the notes uncancelled, and the accounts open 
against him. If you believe he did receive property of com- 
plainant, tosell and apply the proceeds to the payment of 
_ Love’s debts, and then took transfers of executions against 
Love to himself, bought notes against complainant and left 
them uncancelled, and accounts against complainant and 
left them open, defendant is not entitled to a credit for such 
executions, notes and accounts thus in his hands. 

It is conceded on the part of the complainant, that some of 
executions, notes and accounts defendant says he has paid 
off, are paid; for them you will give defendant credit in ma- 
king your verdict. Defendant, Cleghorn, contends that if he 
did agree, as alleged in complainant’s biil, and if he did re- 
ceive complainant’s property to sell and apply the proceeds 
to the payment of complainant’s debts, that the property so 
received did not belong to the complainant, and he is not com- 
pelled to account for the same. If you sobelieve the com- 
plainant is not entitled to recover of the defendant. 

If you believe under an agreement between McDougaid, 
Alexander and Cleghorn, and Love, the complainant, that the 
property was purchased below its value, by acts of McDou- 
gali1, Alexander and Cleghorn, bidding was prevented, the 
complainant cannot recover. 

If you believe McDougald, Alexander and Cleghorn at- 
tended the sale, and prevented competition in bidding for 
said property, and that they purchased it for nothing almost, 
without any privity, on the part of complainant, yet if com- 
plainant afterwards ratified the purchase, and expressed him- 
self satified with it, then the complainant cannot recover, but 
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still the complainant must have ratified the purchase with a 
full knowledge of all the facts of the case, to make it binding 
upon him. The defendant pleads the statute of limitations 
of four years in bar, of complainants right to recover. If Mc- 
Dougald, Alexander and Cleghorn, attended the sale and by 
’ acts of theirs prevented competition in bidding, and the com- 
plainant was privy to all their acts, Love the complainant 
should have instituted his suit within four years, from the 
time of the purchase, but it is unnecessary to consider this 
charge because if the complainant was privy to their acts, he 
is barred a recovery. Ifthe purchase was made under an 
agreement between McDougald, Alexander and Cleghorn, and 
Love, that they were to sell again and apply the proceeds, to 
the payment of Love’s debts, and turn over the balance to 
Love, this was an express trust on the part of McDougald, 
Alexander and Cleghorn, and the plea of the statuté of limi- 
tations of four years will not bar Love’s recovery, unless de- 
fendant Cleghorn, more than four years before the institution 
of this suit, claimed the trust property adversely, denied the 
trust, and the complainant had knowledge of this fact. If 
Cleghorn received the property of the complainant under an 
agreement to sell the same and apply the proceeds thereof to 
the payment of complainant’s debts and turn over what re- 
mained afterward into the hands of complainant, you must 
give defendant a reasonable time to execute said agreement, 
and then from that time you must allow complainant inter- 
est and whatever sums remained in defendant’s hands, if any, 
as well as that sum itself. 

If you believe Cleghorn, in carrying out the objects of Mc- 
Dougald, Alexander and Cleghorn, did receive property of 
complainant’s, and sell the same, and did take transfers of ex- 
ecutions to himself and paying the money for the same, and 
buying up notes on complainant, left them uncancelled, and 
bought accounts against complainant, and left them open, 
the Jury may decree that Cleghorn the defendant shall satisfy 
said executions, notes and accounts, in any given time within 
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a short time, say ten or fifteen days, and then give defendant 
credit for the same in finding their verdict. 

10th. Because the Court erred in its chatge as set out above 

11th. Because the verdict is void for uncertainty. 

12th. Because the Jury found contrary to the evidence. 

13th. Because the verdict is against the weight of evi-’ 
dence, 

14th. Because the verdict is against each of defendants, 
and there is no evidence against McDougald. 

15th. Because the Jury refused and failed to allow the pay- 
ment made to Boswell on the Foster fi. fa. as a credit. 

16th. Because the Court refused to charge the Jury at de- 
fendant’s request, that if they believe from the evidence that the 
arrangement was, that the defendants and Alexander were to 
bid in the property at the May sale, and resell the same at 
private sale and pay the debts of Love, and try and save 
something for Calhoun or Calhoun’s daughter, and that Love 
assented to or ratified this, that then Love is not entitled to 
recover the balance after paying his debts. 

The Court granted a rule nisi: but refused to make the 
same absolute, and refused the motion for a new trial, on all 
the grounds specified, and the defendants excepted. 


Jones & Jones; and Wetuizorn, Jounson & Stoan, for 
plaintiffin error. 


W. Doveuerry; and Hives Hott, for defendant in error. 


By the Court—McDowatp, J. delivering the opinion. 


This litigation concerns the negroes sold at the May Sher- 
iff’s sale, 1849, and charges a fraud in the purchase, by the 
repression of competition, under the pretence, by the purchas- 
ers, that they intended to buy them in, for the benefit of the 
debtor and his family—by selling the property at private sale 
to the best advantage, pay the debts of the defendant in exe- 
cution, and save something if possible for his wife. The bill 
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proposes to hold them to the trust, and to compel them to ex- 
ecute it. 

The arrangement ¢o make this purchase, if made in the 
first instange, in good faith, as it probably was, was made, as 
it would seem, from some of the evidence, with the privity of 
the complainant, but he was absent from the sale, having left 
the State before that time. 

According to the allegations in the bill and the proofs at 
the hearing, the conduct and declarations of the three persons 
concerned in the purchase, Alexander, McDougald and Cleg- 
horn, they having become the purchasers of the negroes, 
though they were bid off by one of them, created a trust in 
them for Love’s creditors and his wife. The circumstances 
show that the creditors were apprized of the transaction, for 
the money was not paid to the Sheriff and we hear no com- 
plaint from them. Indeed there is positive proof from one of 
them, Mustain, that he was privy to it. The negroes were 
purchased for much less them the amount of the execution 
debts of the defendant, although their value exceeded it con- 
siderably. The complainant was not without interest in this 
matter, although the trust was for the benefit of the credi- 
tors and the wife of complainant, for if not carried out as pro- 
mulgated at the sale, his debts would be left unpaid, and he 
subjected to harassment by his creditors. The object of the 
bill was to bring the parties sued before the Court for an ac- 
count of the whole matter. 

[1.] At the hearing, it seems from one of the grounds in 
the motion for a new trial and the opinion of the Court de- 
livered thereon, though it does not appear elsewhere in the 
record, that a motion was made to dismiss the bill, be- 
cause it states conflicting equities. It is one of the maxims 
of a Court of Equity that it will not ilo justice by halves, 
and what constitutes its chief value is, that.it can bring before 
it all parties engaged in a transaction, and however diversifi- 
ed their interests and liabilities may be, it can frame a decree 
giving each complainant his right, and holding each defendant 
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to his proper accountability. I am not to be understood as 
intimating that different subjects matter may be united in 
one bill against the same defendant; or that very dissimilar 
matters growing out of the same transaction, against several 
defendants, may be joined in the same bill. 

But, when investigating one of several branches ofa case 
growing out of the same transaction, the others are to some 
extent involved, they should all be inquired into in one suit, 
To illustrate by this—if the defendants instead of paying the 
debts of the complainant, take an assignment of them, when 
paid from the proceeds of the sale of the property purchased 
at the Sherifi’s sale, neither the creditors nor the wife, are in- 
jured by that transaction, the creditors are paid, but the wife 
is injured by their refusing afterwards to pay over to, or settle 
on her, the surplus of the proceeds after purshasing up the 
debts. If those things be done they are breaches of the same 
trust, and the inquiry into one brings before the Court, the 
violation of the other, for the wife is entitled to the surplus 
after paying the debts, and the amount of debts paid, or to be 
paid, must be ascertained. It is, therefore, competent for the 
Court, in asingle suit, to adjust the rights of all the parties — 
who complain of breaches of trust growing out of the same 
transaction, when an investigation of one involves an inquiry 


into the other. 
[2] If the defendants, or either of them sold the negroes, at 


any reasonable time after the purchase, by which I mean, al- 
lowing time to find a purchaser, the first issue to be tri- 
ed, is whether the sale was free from fraud and for a fair 
value, and the proceeds faithfully applied to the debts, if so 
the trust is so for executed; if not, and the sale was fraudu- 
lently made for less than the value of the property, but the pro- 
ceeds were applied to the debts, then the dedendauts are ac- 
countable for the difference between the full value the time 
and the price at which they were sold and interest on that 
difference. 

[3] The sale of negroes in April had no connection with 
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thesalein May. Therecord exhibits nothing to show that that 
evidence was properly admitted. The price for which they 
sold is no evidence of the value of negroes sold a month 
afterwards. The difference may have been in the value of 
the negroes. It does not appear that the defendants pretend- 
ed to set up that debts-paid by the April sales, were paid by 
the preceeds of sales in May. 

So in regard to the sale of the city lots. The debt paid by 
that sale was not produced as a debt paid by the sale of the 
negroes, 

[4] Lee’s testimony as to what Alexander told him at the 
market house was properly admitted. He says the three pur- 
chasers took him aside, and what the one who spoke said was 
in the presence and hearing of the others. 

[5] This Court cannot determine whether what Alexander 
said, when he sold the negroes to Billing, was properly ad- 
mitted, or not, as it does not appearin the record, but if what 
he said, was said while doing an act in execution of the trust, 
it was properly admitted. 

The parts of the bill and answer proposed to be read in 
evidence to the Jury are not set forth in the record, and this 
Court cannot therefore determine whether they were proper- 
iy ruled out or not. 

We are not prepared to say that the verdict of the J ury is 
not in conformity to some one of the aspects of the case pre- 
sented to them by the Court in its charge. 

[6] The Plaintiff in error sets forth a long charge of the 
Court, presenting the case in many different views and there 
is a general exception to the entire charge. The exceptions 
must be plainly and distinctly set forth, or the Court cannot 
notice them. Acts of 1855-6, p. 201. 

[7] The verdict is sufficiently certain to ascertain the sub- 
jects on which it is to operate, and to enable the Court to 
cause the decree to be executed. 

[S] The verdict of the jury is, we think, against the weight 
of evidence under the law, applicable to facts in proof. It 
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appears from the evidence that many of the negroes were sold 
shortly after the purchase, principally in payment of the debts 
and, according to the witnesses of complainant, they sold for 
their value, or so near it, that the difference furnishes no evi- 
dence of fraud in those sales. Those debts according to the 
the terms of the trust became extinguished as debts of Love ; 
but for the trustee to take an assignment of them, and keep 
them open is a fraud, he may be compelled, as the Jury have 
required him to do, to satisfy the whele of them, whether 
they be due by judgments, executions, notes or open accounts. 
If the property was fairly sold, and the debts embraced with- 
in the trust paid, there is nothing to complain of in a Court 
of Chancery. But it appears that negro woman Polly and 
her children are still in the possession of defendant Cleghorn. 
He claims to have purchased them of one of his co-trustees- 
Dealing of that sort among the trustees themselves in respect 
to the trust property, without the assent of a ceslui gue trust, 
competent to assent, are void. They cannot be supported. 
The defendant Cleghorn is accountable for the present value 
of Polly and her children, and their descendants if any, to- 
gether with their hire. Ifthe preceedsof thesale of other trus; 
property arenot sufficient to reimburse him for ail the debts of 
Love which he has paid, the proceeds to be considered as 
having been applied at the time they were received, or ought 
to have been received, then he is entitled to be allowed any 


unpaid balance with interest from that time to the time of 


trial, or at which the value of Polly and her children is esti- 
mated. 

The verdict is larger than an account thus taken would 
warrant. Ifithad been increased by an allowance to the 
complainant of the reasonable expenses of prosecuting the 
case, it would still be too large. This being the case of a 


trustee refusing to account when an account was demanded, 
and he offered no reasonable excuse for not accounting, such 
allowance might, perhaps, have been made, but there is noth- 
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ing in the pleadings or evidence which shows that the verdict 
was at all increased by such allowance. 

[9] The trustees are all liable. They are co-trustees, and 
it is the duty of each one to look after the trust property and 
to see that there is no misappropriation of it by a co-trustee. 
This is the general rule, and there is nothing in the record to 
take this case out of its operation. Perhaps if one trustee 
committed the beach of trust on which the account is decreed, 
the Court might so mould its proceedings as to require the 
guilty party to respond first. I do not say it would doit. It 
certainly would not if the cestui que trust is to be delayed by 
it. The verdict against all is right. 

[10.] Whether the Jury was right in refusing to allow the 
payment to Boswell, we have perhaps substantially decided in 
that part of the decision wherein we have said that the verdict 
of the Jury is against the weight of evidence. Ifthe debt was 
embraced within the trust, it wasright to pay it. From the eyi- 
dence of Dr. Billing, Love had said to him previous to the 
sale, and before he left for Mexico, that Alexander would ar- 
range his claims, and that after his return he informed him 
how it had been done and of the payment to Boswell, and he 
said it was allright. The inference is pretty strong that Al- 
exander was the agent of Love in this business, and that he 
sanctioned on his return what he had done in respect to the 
payment of Dr. Boswell’s debt. There may have been good 
reasons for it, for Dr. Boswell had had some of the same prop- 
erty levied on as Calhoun’s, and that levy had been dimissed 
on an understanding between them, (Calhoun and Boswell) 
that his claims should be paid from the proceeds of the May 
sales. Calhoun, it is true, had no power to bind Love or his 
property to that engagement, but Love’s subsequent assent to 
the doing of the very thing by his own agent, is strong evi- 
dence that it was done by his authority, and upon a motive 
sufficiently strong to amount to a consideration. He might 
have been desirous of avoiding a contest with Calhoun’s cred- 
tors in respect to the property. 
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[11] The request of the defendants counsel to the Court to 
charge the Jury as set forth in the 16th ground in the motion 
for a new trial, was not, as a whole, warranted by the evi- 
dence in the case, but I am of opinion that the trust isa valid 
one for Mrs. Love and that she, through her next friend, can 
enforce it, and that, properly, she ought to have been made a 
party complainant to the bill. If a dcree be rendered for the 
complainant, it ought to be in trust for his wife. If there be 
any creditors of Love unprovided for, if existing at the time 
of the Sheriff’s sale, and not paid, nor any parties to this bill, 
there is nothing to pervent their being heard against the set- 
tlement. 





SamMvuEL Koocxoeey, plaintiff in error, vs. the adm’rs of ABNER 
H. FLeweE ten, deceased, defendants in error. 


When the bill itself shows upon its face that the only rights to which the com- 
plainant is entitled, can be just as well provided for and protected at law as 
in equity, the bill will no longer be retained. 


In Equity, from Muscogee. Decision on demurrer by 
Judge Worritt, May Term, 1856. 


Lewis J. Davis brought suit against Abner H. Flewellen, 
administrator of Nathaniel H. Harris, deceased, on a demand 
due and owing to him by Harris,and to which Samuel 
Koockogey was surety. 

The administrator pleaded plene administravit pactu, 
whereupon the jury found “for the plaintiff the sum of $1383 
37, with interest and cost to be recovered out of the assets, 
admitted by the plea of defendant to be in the hands of the 
administrator,” upon which verdict judgment was entered and 
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signed 25th June, 1843. Principal, $1383 37 ; interest, 
$276 60, 

Afterwards, and before the payment of this judgment, 
Flewellen died, and Koockogey, to whom the judgment had 
been assigned, brought an action of debt against the admin- 
istrators of Flewellen, suggesting a devastavit. 

This bill is filed by Flewellen’s administrators to enjoin 
said suit, and for directions, and sets out that their intestate, 
as administrator of Harris, failed to collect and realize the 
assets in his hands, and contained in his said plea, and calls 
in all the creditors of Harris to litigate and interplead. 

To this bill Koockogey demurred on the grounds, 

1. Because complainants have not made in their bill any 
such case as entities them to the relief prayed. 

2. Because there is no equity in the bill. 

3. Because there is no community of interest or privity be- 
tween the defendants to said bill. 

4. Because said bill is filed against defendants for distinct 
and independent matters, in many of which Koockogey has 
no interest or concern, and the adjudication of which will be 
tedious, expensive and prolix. 

The Court overruled the demurrer and counsel for Koock- 
ogey excepted. 





Jones & Jones, for plaintiff in error. 
Hines Hott, contra. 
By the Court.—Lumrxin, J. delivering the opinion. 


It is not true, as the record shows, that the recovery in fa- 
vor of Lewis J. Davis against Flewellen, as the administrator of 
N. H. Harris, is ajudgment guando. Flewellen admitted by 
his plea to the action that he had certain debts of the intes- 
tate in his hands; and the verdict of the jury and the judg- 
ment of the Court were, that the demands due Davis should 
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be satisfied out of these assets, which are specifically set forth 
in the judgment. 

When this case was up before, (5 Ga. Rep. 274) this Court 
said, “It is the duty of the administrator when sued, so to 
plead as to protect all the creditors, of whose debts he had 
notice, in their rights according to the dignity. of their debts 
as established by law, and if he failso to do he becomes per- 
sonally responsible. He is cognizant of the assets in his 
hands. Itis his duty, and also his interest to exhibit the as- 
sets, his actings and doings in the administration, the debts 
due, their dignity, &c., and cause a judgment to be entered 
which will protect all parties in interest, and himself, also. 
And if this cannot be done at law, he has the right to invoke 
the aid ofa Court of Chancery. If therefore, there were de- 
mands against him of which he had notice, of equal dignity 
and greater amount than the value of the assets in his hands 
at the time of the rendition of the judgment, and he fiiled to 
plead them, so as to protect himself, he is individually charge- 
able; and equity will not disturb the relation which the law 
has established between himself and the judgment credi- 
tor.” 

Thus it will be seen that by the judgment of this Court 
there was no equity in favor of Flewellen as to those debts, 
which were known to him at the time judgment was render- 
ed in favor of Davis. 

But one H. M. Smith had sold a tract of land to N. H. Har- 
ris in his lifetime, giving Harris his bond for title ; Harris pay- 
ing about one half the purchasemoney. Harris sold theland 
with covenant of warranty to one Noah Laney, with the 
knowledgeof Smith. For the residue of the purchase money 
due by Harris to Smith, Harris, by agreement with Smith, 
took up Smith’s note to one Hays, substituting his own in 
lieu thereof, with Smith as security, and at the same time 
there was a verbal understanding between Smith and Harris 
that if Smith had the note to pay, that the balance of the 
original debt upon the land should be considered still due to 
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Smith. Smith paid the note to Hays, and then brought eject- 
ment in Alabama and recovered the land of the heirs of La- - 
ney. 

Upon this state of facts, we held that the substitu ion of 
Harris’ note for Smith’s to Hays was, in law and in equity, 
a payment of the amount of the purchase money due by 
Harris to Smith for the land; and extinguished all claims on 
account of the land, against the administrator of Liarris, 
growing out of the original contract of sale; and that Smith 
was a suretyship creditor only, and as such subrogated to all 
the rights of Hays in the distribution of the assets ; and that 
he was entitled to be let into a pro rata participation as a 
note creditor of the fund in hand. This claim ot Smith’s 
however, to be off-setted with the money paid to him by Har- 
ris on the land, and which he, Smith, was bound to refund. 
And further, that the Laney claim against the estate of Har- 
ris,on account of the breach of warranty, was good and must 
be allowed. 

I will add right here, that Flewellen was notified of the 
pendency of this suit, and he was excused from interferring 
because his letters of administration did not reach into a for- 
eign jurisdietion. Smith, however, ought never to have re- 
covered this land. The facts already recited show not only 
that he was cognizant of the sale by Harris to Laney, but that 
he had been fully paid by Harris for the land. Let this how- 
ever, pass. 

Now the supplemental bill charges that the Laneys have 
never been evicted by Smith, but that they are still in the 
possession and enjoyment of theland. And that Smith (act- 
ing upon the suggestion of this Court, we suppose,) had exe- 
cuted and tendered a deed to the Laneys for the land, a copy 
of which is appended to the bill. If this be so, the Laneys 
have no claim for damages against the estate of Harris. 
Their title is complete, and Smith is the only creditor whose 
debt is to be provided for in the distribution of the assets; and 
this can be just as well done at law as inequity. And this 
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being so, there is mo equity in the bill as against Koockogey, 
the assignee of Davis. 

To give full protection to the Laneys, Smith, before he is 
let in, should be required to file in the Clerk’s office, a deed 
to the Laneys for the land, and also a release to the judgment 
in ejeetment in Alabama; and all benefits resulting to him 
therefrom. Should he neglect or refuse forthwith to do this, 
then he should be remitted to the status which he occupied 
under the former decision of this Courtin this case: and the 
heirs of Laney will then come in for the purchase money, 
with interest thereon, paid by Noah Laney to Harris, for the 
land. A judgment on one of the land notes for $300, anda 
note of $600 are still due the estate of Harris by the Laneys. 
The amount of these demands should of course be set-off 
against the claim for damages due the Laneys. 

In any event, whether Smith or the Laneys be the credi- 
tor, the matter can just as well be adjusted by plea to Koock- 
ogey’s suit, as in equity. The rights and liabilities of all 
other parties to the bill are to be regulated by the law, as set- 
tled by this Court in its former judgment in this case. 

Of course, if any of the assets, out of which Davis’ judg- 
ment was to be paid, have been lost or rendered unavailable, 
without fault on the part of Flewellen, his estate, or that of 
Harris, should be relieved from liability to that extent. 


Judgment reversed. 
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James M. GREEN, administrator de bonis non et al,, vs. THom- 
as L. Ross and wife, et al. | 


When causes are referred to an arbitrator who is to pass upon questions of 
law and fact, and also all the equities involved, with the right of any party in- 
terested to appeal therefrom to the Supreme Court on any question of law or 
equity psssed upon and decided, the Court will not reverse the judgment of 
the Court making the award its judgment, if the law and equity upon the 
facts as found by the arbitrator are correctly administered. 


In equity, Bibb Superior Court, decision by Judge Pow- 
urs, June, 1857. 


The question adjudicated in this case will sufficiently ap- 
pear from the decision, The Court having held and deci- 
ded that no right of appeal from the finding of the facts by the 
arbitrator was reserved, it is unnecessary to set out these facts 
or the awards, both of which are very voluminous. The causes 
named were“ referred to the arbitrament and award of the Hon. 
A. H, Chappell, who is to pass upon all the questions of law 
and fact, and also all the equities involved—his award to 
be delivered to the clerk of said Court, and be entered on 
the minutes and made the judgment of said Court, with the 
right of amy party interested to appeal therefrom to the Su- 
preme Court on any question of law or equity so passed up- 
on and decided, within thirty days from said award,” 

The arbitrator made up his award and returned the same 
to the Clerk of the Superior Court, then in session, and the 
presiding Judge (Asner P. Powers) signed a decree or judg- 
ment in pursuance of said award, and which judgment, with 
the award and the journal of the arbitrator, was ordered to 
be and was entered on the minutes of said Court. 

To this award and the judgment of said Court, James M. 
Green, administrator de bonis non of Samuel J. Ray, and H, 
K. and J. M. Green excepted, upon the following grounds, 
to wit: 

Ist. That the arbitrator erred in awarding that Ray & 
Ross were partners in the public printing. 
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2d. That he erred in awarding that there was $2043,77 due 
to Caivin G. Wheeler out of the State printing fund as the 
assets of the firm of Ray & Ross, 

3d. That he erred in deciding and awarding that the fund 
arising from the State printing was assets of thé firm of Ray 
& Ross. 

4th. That he erred in awarding to Thomas L. Ross the 
sum of $800 for his personal services in carrying on and 
completing the State printing job, after Ray’s death, and al- 
so in awarding to him the sum of $1334,48 for his expen- 
ses in carrying on and completing said job. 

5th. That he erred in deciding and awardiug that the 
sums due to Calvin G. Wheeler and Thomas L. Ross were 
debts of a partnership character, against the assets of Ray & 


Ross. 
6th. That he erred in awarding and deciding that the mon- 


ey in the hands of Thomas P. Stubbs, and the amount paid 
by Hall, administrator to the Messrs. Greens, was assets: be- 
longing to the firm of Ray and Ross, and that he also erred 
in awarding and decreeing that the said Greens should pay 
said money or any partthereof to said Wheeler and Ross, 
and in awarding that said Wheeler and Ross should be al- 
lowed to enter up judgments against said James M. Green, 
administrator as,aforesaid, and said James M. Green and 
Henry K. Green. 

7th. That he erred in awarding and deciding that the mon- 
ey or assets in the hands of the Messrs. Green were partner- 
ship assets to be equally divided between Thos, L. Ross, 
survivor, and James M. Green, administrator de bonis non 
of Samuel J. Ray. 

8th. That he erred in awarding and deciding that the fu- 
neral expenses and expenses of the last illness of Samuel 
J. Ray should be paid by James M. Green, administrator, 
&c., out of the surplus in the handsof J. M. and H. K. Green, 
and also in awarding that H. K. and J. M. Green should pay 
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said administrator a sufliciency of said surplus for said pur- 
pose. 

9th. That he erred in awarding and deciding that the price 
at which H. K. and J. M. Green purchased the Telegraph 
Printing Office, &c., was $7000 and that there was still any 
amount due from them to said Thomas L, Ross as survivor 
of Ray & Ross. 

And be it further remembered that on the said 24th day 
of June, 1857, aforesaid, the said award having been return- 
ed and filed by said arbitrator, in the Clerk’s office of said 
Court, his Honor did adjudge and decree that the same be 
made the judgment and decree of the Court, and the said 
James M. Green, administrator as aforesaid, and James M. 
and Henry K. Green on this the day of July, 1857, be- 
ing within thirty days from the adjournment of said Court 
do say that the Court erred, 

Ist. In adjudging and decreeing that the said Thomas L. 
Ross do recover of the said Thomas P. Stubbs thesum of 


$1492 76. 
2d. In adjudging and decreeing that Calvin G. Wheeler 


do recover of said Thomas P. Stubbs the sum’ of $1220 37. 

3d. In adjudging and decreeing that said Thomas L. 
Ross do recover of said James M. Green and Henry K. 
Green the sum of $1488 37, and in adjudging and decree- 
ing that said Ross do recover of said James M. and Henry K. 
Green, partners, the sum of $820 05 for cost. 

4th. In adjudging and decreeing that Calvin G. Wheeler 
do recover of James M. and Henry K. Green the sum of 
$823 40, and in adjudging and decreeing that said Wheeler 
do recover of said James M. and Henry K. Green the sum 
$16 25 for cost. 

5th. In adjudging and decreeing that the said James M. 
Green and Henry K. Green, partners as aforesaid, do pay 
over to said James M. Green, administrator de bonis non of 
Samuel J. Ray, the sum of $592 65. 

‘6th. In adjudging and decreeing that execution do issue 
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against the said James M. and Henry K. Green or either of 
them, for the various amounts adjudged against them. 


Poe & Grier; and Cots, for plaintiffs in error. 


Struszs & Hitt; Nessits; Wairrte; and Ruruerrorp, 
contra. 


McDonaLp, J., delivering the opinion. 


This cause comes to this Court on exceptions to the decis- 
ion of the Court below, making the award of the arbitrator 
the jndgment of the Court. The causes pending between 
the several parties in this voluminous record were referred 
by the order of Court with the consent of parties, to the ar- 
bitrament and award of the Hon. Absalom H. Chappell. He 
was to pass on all the questions of Jaw and fact, and also 
on all the equities involved. The right of any party interes- 
ted to appeal to the Supreme Court from the decision of the 
arbitrator on any question of law or equity was reserved. 
Noright of appealfrom his finding of the facts was reserved. 
The majority of the Court is of opinion that the arbitrator, 
having found the facts as he did, pronounced correctly the 
law and eqnity of the causes arising on those facts as found ; 
and that the most of the errors, if not every error assigned 
in the special assignments, when examined, will be found to 
be based on the finding of the facts. 

It follows, as a matter of course, that if the errors are as- 
signed on the finding of the facts alone, there is nothing that 
this Court can consider, and that the judgment must be af- 


firmed. 
Idoubted in regard to two matters determined by the ar- 


bitrator, and I am not satisfied that he determined correctly 
in regard to them. The first is in regard to the State print- 
ing. I think there is a difference between a contract with 
the State for the public printing, and a contract for the 
execution of the job after it is engaged. A member of a 
printing firm may be chosen State printer. The acceptance 
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of the appointment makes him responsible for the public 
printing. It is an individual engagement. Other members 
of the firm are not committed or bound by the election, and 
may or may not refuse, if an opportunity be afforded them, 
to unite with the elected partner in the contract. He may 
nevertheless engage his own firm to do the work, paying them, 
for the work and pocketing the profit or loss himself. Ray, 
. as the State printer, may have employed any other printer 
or printing firm to execute the job. If heemployed his own 
firm, they became partners with himin the job, and whatev- 
er profit they may have made they should share with him ; 
but if there was a difference between the price paid for exe- 
cuting the job and the price paid the State printer, the latter 
was entitled to that if more, and bound to pay if less. Ac- 
cording to the evidence in this case, the arbitrator might 
have found that Mr. Ross was partner in the contract; or 
that he was partner in the job only. My own opinion is» 
that the preponderance of the evidence is in favor of the lat- 
ter proposition. Mr. Ross says in his answer that Ray took 
and received him as an equal partner in the public printing, 
at the time the partnership of Ray & Ross was formed, and 
that was a part of the consideration which induced him 
to enter intothe partnership. He does not say that he was 
taken as an equal partner in the contract. In fact, he does | 
not seem to have known what the contract was, but he does 
seem to have heard that Ray had other partners in that, who 
were to share, in some way, in the profits of the business 
of State printing, but does not know it to be true; that S. T. 
Chapman claimed an equal interest in the profits, that the 
sum of five hundred dollars was paid him; that he paid 
Edward J. Hardin, by order of Ray, fifty dollars, and a thou- 
sand dollars more were paid out. Ray was to have the work 
done, and the profits were to be divided among the partners 
to the contract. The profits could only be ascertained by 
deducting from the contract price with the State, the price for 
which Ray undertook, with his partners, to execute the job 
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The job was executed by the same hands, no doubt, who 
executed other jobs for Ray & Ross, and if Ross was a part- 
ner, he was entitled to his share of the profits made by the 
job under Ray’s contract with his co-partners in the contract, 
The testimony of Dr. Collins accords well with this view of 
the matter. He was called on by Ross to stand Ray’s secu- 
rity as State printer, and when asked why he did not call on 
his own brothers to stand Ray’s security, he replied, to the 
effect, that it was Ray’s business, though he had an interest 
in it. Perfectly consistent with the fact that Ray’s was the 
contract with the State and entitled to the profits of that con- 
tract; while Ray & Ross were to execute the job for Ray. 

The arbitrator proceeded to decree precisely as though he 
had found that Ross was interested in the contract, and not 
in the job only. If that was his finding, his decree is inac- 
cordance with my opinion of the law. That was certainly 
the interpretation of the majority of the Court of the find- 
ing. The language of the arbitrator is, “that this job of 
State printing was embraced in the partnership as much as 
any other job which had been secured or engaged by Ray 
before the partnership, but were not commenced or execu- 
ted until afterwards.” According to the words of the award, 
Ross was interested in the job; according to the decree, to 
make it right, he must have been, in the opinion of the arbi- 
trator, interested in the contract also. The majority of the 
Court may have construed the finding of the arbitrator cor- 
rectly, that Ross was interested in that contract; but if that 
finding, being of a fact, be wrong, this Court, I conclude, has 
no power to correct it. 

‘The other point on which I had some difficulty grows out 
of a decision of this Court on the effect of the lien of a 
judgment against one of the partners individually, on the in- 
terest of that partner in the property of the firm of which 
he isa member. If it be a lien on that interest, so as to en- 
title the purchaser of it, when sold, to take it divested of a lien 
for the firm debts, not reduced to judgment, (being judgments 
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of older date) then it is a prior legal lien, and according to 
the rules of a Court of Chancery, if there be funds in its 
hands, on which there is a legal lien over-riding equitable 
liens on the same fund, the legal lien must prevail. If it 
be a correct construction of our statute in respect to the lien 
of judgments on the property of the defendant, that a judg- 
ment against an individual member of the firm binds the 
partnership property of that member of the firm, to the ex- 
clusion of the equitable lien of partnership creditors, then the 
oldest legal lien on Ray’s property ought to have prevailed. 

I think that the decree of the arbitrator is in conformity 
with the old rule; but I do not see how it can stand consis- 
tently with the ruling of this Court to which I have advert- 


ed, and whichI am not calling in question. 


Judgment affirmed. 








